UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

4-30-2012

Rizzo v. State Farm Insurance Company Appellant's
Brief Dckt. 39611

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Rizzo v. State Farm Insurance Company Appellant's Brief Dckt. 39611" (2012). Idaho Supreme Court Records & Briefs. 1453.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1453

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

IN THE SUPREME COURT OF
THE STATE OF IDAHO

Roger Daniel Rizzo,
Plaintiff/Appellant

v.

)
)

) Supreme Court
) Docket No.
) 39611-2012
)

) District Court No.
State Farm Insurance Company,
Defendant/Respondent

) eve oc 1023300

______________________________ ) )
APPELLANT'S BRIEF

Appeal from the District Court of the Fourth Judicial District for Ada County. The appeal is from
the Judgment and Orders of the Honorable Timothy Hansen, District Judge.

Roger Daniel Rizzo, In Pro Se
Residing at 1583 North Sundown Way
Eagle, Idaho 83616
For Appellant

Jeffrey A. Thomson; James D. LaRue
Elam & Burke, P .A.
251 East Front Street, Suite 300
Boise, Idaho 83701
For Respondent

1

TABLE OF CONTENTS
Page

I. TABLE OF AUTHORITIES

4

II. RESPONDENT'S FAILURE TO REQUEST ADDITIONAL
DOCUMENTS

6

III. STATEMENT OF THE CASE

7

A. NATURE OF THE CASE

7

B. THE DISTRICT COURT PROCEEDINGS

8

C. THE RELEVANT FACTS

12

IV. ISSUES PRESENTED ON APPEAL

22

V.ARGUMENT

22

A. THE SUMMARY JUDGMENT MOTION WAS
IMPROPERLY GRANTED

23

1. The Court Did Not Follow Summary Judgment Legal Principles

23

2. The Court Should Not Have Granted Summary Judgment On
The Breach Of Contract Cause of Action

27

3. The Court Should Not Have Granted Summary Judgment On
The Bad Faith Cause of Action

39

4. The Court Should Not Have Granted Summary Judgment On
The Breach Of The Implied Covenant Of Good Faith And
Fair Dealing Cause Of Action

40

5. The Court Should Not Have Granted Summary Judgment On
The Negligence Per Se Cause Of Action

40

2

6. The Court Should Not Have Granted Summary Judgment On
The Negligent Failure To Warn Cause of Action

41

B. THE MOTION TO AMEND WAS IMPROPERLY DENIED

42

1. The Punitive Damages Prayer

43

2. The Dimunition In Value Prayer

45

3. The Cause Of Action For Personal Injury

46

C. THE MOTION FOR A PROTECTIVE ORDER WAS

47

IMPROPERLY GRANTED
VI. CONCLUSION

48

3

I.
TABLE OF AUTHORITIES
CASES

PAGES

Bonner County v. Panhandle Rodeo Ass'n. Inc.
101 Idaho 772, 776. (1980)

33

Cheney v. Palos Verdes Corp.
104 Idaho 897, 904 (1983).

44

Cox v. Stolworthy
94 Idaho 683, 692 ( 1972)

43

Doe v. Garcia
No. 23608 page 3 (1998).

41

Duffin v. Idaho Crop Imp. Assoc.
126 Idaho 1002, 1013 (199 5)

43

Kirby Hall, et. al v. Farmers Alliance Mutual Insurance Co.
145 Idaho 313,318 (2008)

27,44

Martinez v. Idaho Counties Reciprocal Mgmt. Prog. ICRMP
134 Idaho 247, 254- 255 (2000)

27,28,32,33

Miguel Arreguin v. Farmers Insurance Company ofldaho
145 Idaho 459, 462 (2008);

23,24,31,37

Mut. OfEnumclaw Ins. Co. v. Roberts
128 Idaho 232, 235 (1996).

23-24

Sliman v. Aluminum Company of America et al.
112 Idaho 277, 280-281 (1986).

41

State ofldaho, et. al. v. Rubbermaid Incorporated
129 Idaho 353, 356 (1996).

23

Tingley v. Harrison
125 Idaho 86, 89 (1994).

23

Vendelen v. Costco Wholesale Corp.
140 Idaho 416 (2004).

43

Vernon Jerry Mortensen v. Stewart Title Insurance Company

12

4

235 Idaho 387, 398 ((201 0)
Walston v. Monumental Life Insurance Company
129 Idaho 211,216 (1996)

26,44

Leslie Weinstein, et al. v. Prudential Property, et al.
149 Idaho 299,329 (2010)

20, 43,47

STATUTES & RULES
I.C. Section 41-113

35,41,44,45

I.C. Section 41-1302

35,41,44,45

I. C. Section 41-1329

35,36,41,45

I.C. Section 1601(9)

43

I.C. Section 1601(5)

46

I.C. Section 1603

46

I.C. Section 1604

43,45

I.R.C.P. 15(a)

43,46

I.R.C.P. 26(b)

47

I.R.C.P. 54(e)

12

I.R.C.P. 56(c)

23,24,26

I.R.E. 401

20

I.R.E. 704

26,32

I.A.R. 19

6, 7

I.A.R. 21

6, 7

I.A.R. 28

6

I.A.R. 48

12

5

H.
RESPONDENT'S FAILURE TO REQUEST ADDITIONAL DOCUMENTS
Appellate Rule 19{c) provides:
"Request for documents in addition to the standard transcript and standard clerk's record ...
When the appellant has requested the standard ... clerk's ... record per I.A.R. 28 and the
respondent wants to include additional documents, the respondent MUST file a request for this
additional material within 14 days of the filing of the notice of appeal." {Emboldening added)
Fourteen days from the operative date, which began on February 15, 2012, ended on
February 29, 2012.
The attorney representing respondent State Farm Insurance in this appeal is Jeffrey Thomson.
He is an attorney licensed to practice law in Idaho. He is also with the established Idaho law
firm of Elam and Burke.
Because respondent's attorney, Jeffrey Thomson, realized that the mandatory time
deadline to make such a request had elapsed; he sent a letter on April 5, 2012 to both the Clerk
of the Supreme Court and the Clerk of the District Court, in which State Farm's counsel agreed
to the omission in the district court's record for the appeal. He sent this letter over five weeks
after the due date of filing of the "request for this additional material". I. A. R. 19(c); {Ex. 1)
He also enclosed, with the letter, the CLERK'S CERTIFICATE OF APPEAL in which counsel
filled out one part, but left blank the section entitled "Respondents Request for additional
clerk's record be filed". I.A.R. 19{c.) and I.A.R. 28 {b) {1) L.; {Ex. 2)
Completely by error, the district court submitted a disc of the entire record to the
Supreme Court. This error was in violation of I.A.R. 19{c) and 21. Consequently, on April16,
2012 ProSe plaintiff filed a Motion of Objection to the Clerk's Record for the Idaho Supreme
6

Court Appeal. {I.A.R. 28{b){1)L; Ex. 3)
Defendant State Farm filed an opposition to the motion, which it submitted on April16,
2012. {I.A.R. 28(b){1)L; Ex. 4) It did this almost eight weeks after the mandatory due date for
filing the "request for this additional material". I. A. R. 19{c)
As part of its opposition, defendant State Farm also finally filed it's "request for additional
documents", which was essentially a request for the entire district court file. This request
flagrantly violated I.A. R. 19{c). It also called for voluminous documents which are completely
irrelevant to this appeal.
Appellate Rule 21 provides:
"Failure of any party to timely take any other step in the appellate process {which applies to
I.A.R. 19(c)) shall not be deemed jurisdictional, but may be grounds only for such action or
sanction as the Supreme Court deems appropriate, which may include dismissal of the appeal."
Defendant State Farm Insurance Company has attempted to submit to the Supreme Court
and rely on documents during this appeal which are completely impermissible by Idaho Law.
Therefore, plaintiff requests that sanctions be imposed on defendant, including but not limited
to: {1) refusing to consider any argument by respondent premised in any way on non-requested
documents and/or {2) refusing to consider respondent's brief in its entirety.

III.
STATEMENT OF THE CASE
A. NATURE OF THE CASE
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This case involves a Homeowners Insurance Policy that defendant State Farm Insurance
Company issued to plaintiff Roger Daniel Rizzo in 2007. (Ex. 5) These are the only two parties
in the lawsuit. (The district court clerk incorrectly served the entire clerk's record in this case.)
Plaintiff made three Homeowners Policy claims to defendant State Farm after three wind
and rainstorms occurred over an approximate fourteen month period. As a result of the storms,
plaintiffs home was damaged, water flooded the downstairs level of his house, and his personal
property was destroyed. (R., p. 781, 782) (Reference is made in this appellate brief only to
documents which plaintiff requested in conformance with Idaho law; I.A.R. 17(i), 28(b )(I )K... )
After each of the claims were communicated to defendant State Farm, three different
claims representatives came to plaintiffs home to inspect the damages and investigate the causes
of the three incidents. Shortly after each visit, the claims representatives sent plaintiff formal
insurance coverage denial letters. All three letters were largely identical to a May 27, 2012 letter
drafted and sent to ProSe plaintiff by State Farm team leader, Ross Sheridan. (Ex 6) (R., p 451)
The three denial letters were basically indistinguishable even though they were signed by
three different individuals. In each denial letter, over 100 Homeowners Policy exclusions were
cited as forming the basis for defendant State Farm Insurance's coverage denials. (R., p. 783)
The over 100 exclusions, cited by each of the three different claims representatives, often
made no logical sense. Three of the more extreme exclusions cited in all of the denial letters
were damages caused by an earthquake, a volcano and a tidal wave. (R., p. 783)
As a result of defendant State Farm's denials of insurance coverage, plaintiff filed this
lawsuit in Pro Se. During the litigation, plaintiff retained and submitted affidavits from two
experts. Defendant State Farm never disclosed or submitted affidavits from any experts.

B. THE DISTRICT COURT PROCEEDINGS
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The complaint was filed in this lawsuit on November 24,2010. Plaintiffhas represented
himself Pro Se throughout this entire litigation.
In the complaint there were causes of action for: (1) Breach of Contract, (2) Bad Faith,
(3) Breach of the Implied Covenant of Good Faith and Fair Dealing,, and (4) Negligence Per Se.
On November 24, 2010, plaintiff also filed a Demand for a Jury Trial.
On January 25, 2011, the district court set the case for trial on October 11, 2011.
On February 7, 2011, defendant State Farm Insurance Company filed a Motion for
Protective Order. The district court granted State Farm's motion.
On February 24, 2011, plaintiff filed a Motion to Amend the Complaint to Allege a
Claim for Punitive Damages. In the motion, plaintiff sought the court's leave to amend the
complaint to include these additional allegations:
1. A prayer for punitive damage relief;
2. A prayer for diminution in value relief:
3. A claim for additional damages that occurred to plaintiff's home on December 29, 2010;
4. A cause of action for personal injury;
5. A cause of action for negligent failure to warn.
The district court denied plaintiff's motion except the third and fifth requests. At the
motion hearing, State Farm's counsel told the judge that his client did not object to the third
request. (R., p. 548 -556)
On May 17, 2011, Plaintiff filed a Motion for Permission to File an Appeal from an
Interlocutory Order. The Interlocutory Order was the district court's denial of the Motion to
Amend the Complaint to Allege a Claim for Punitive Damages. The district court likewise
denied plaintiff's May 17, 2011 motion. (R., p. 614)

9

On July 8, 2011, defendant State Farm Insurance Company filed a Motion to Vacate the
Trial and Scheduling Order. The district court granted State Farm's motion.
An amended complaint was filed on August 12, 2011. A cause of action for negligent
Failure to Warn was added to the complaint.
On August 28, 2011, defendant State Farm filed a Motion for Summary Judgment. In the
motion, defendant State Farm asserted that all causes of action in plaintiffs amended complaint,
including: (1) Breach of Contract, (2) Bad Faith, (3) Breach of the Covenant of Good Faith and
Fair Dealing, (4) Negligence Per Se, and (5) Negligent Failure to Warn should be dismissed. The
district court granted State Farm's motion despite the fact that plaintiff had the only experts in
the case and they submitted affidavits in opposition to the motion. (R., p. 221 and 306)
On February 14, 2012, the district court conducted a hearing concerning whether its
judgment to be filed as a result of the summary judgment ruling should include an award to
defendant State Farm of its attorney fees for the entire action. The district court ordered attorneys
fees in defendant State Farm's favor and against the plaintiff in ProSe.

It is instructional to revisit and comment on the above district court proceedings in this
litigation. There were six motions brought in this case. Plaintiff brought two of the motions. State
Farm brought three of the motions. Finally, the court ordered one ofthe motion hearings.
The first motion plaintiff made was a Motion to Amend the Complaint to Allege a Claim
for Punitive Damages. In the motion, plaintiff sought the court's leave to amend the complaint to
include additional causes of action and damages prayers. Plaintiffs purpose in bringing the
motion was to seek damages for all misconduct which he believed that State Farm committed in
connection with his claim. Nevertheless, the district court largely ruled against the ProSe
plaintiff. (R., p. 552-556)

10

The second motion plaintiff made was a Motion to File an Appeal from the Interlocutory
Order in which the district court denied plaintiffs earlier Motion to Amend the Complaint to
Allege a Claim for Punitive Damages. Plaintiffs purpose in bringing this second motion was to
provide an avenue to have the Supreme Court determine if the district court's ruling on the
underlying motion was correct or not. Nevertheless, the district court denied this second motion
ofthe ProSe plaintiff as well. (R., p. 614)
The first motion of substance that defendant State Farm made was a Motion for
Protective Order. It related to discovery plaintiff served on defendant. Plaintiff opposed the
motion because he thought that it would be extremely helpful to establish a pattern and practice
of State Farm to mistreat other Homeowners Policy insured's in the State ofldaho in the same
way it allegedly mistreated him. Plaintiff believed such evidence, if it was produced, would be
critically important for his liability burden of proof and compensatory and punitive damage
claims. Nevertheless, the district court granted defendant State Farm's motion. (R., p. 484)
The second motion that defendant State Farm made was to vacate the October 11, 2011
trial date and the scheduling order. Plaintiff opposed the motion because he wanted to limit the
number of times that the wind blowing quickly enough and in the right direction would damage
his house wall and cause rainwater to flood the downstairs of his home. Nevertheless, the district
court granted defendant State Farm's second motion.
The third motion defendant State Farm brought was for summary judgment on every
cause of action in plaintiffs complaint. Plaintiff opposed the motion because he believed that
each cause of action in the complaint was legally valid. Plaintiff was also aware that if such
motion were granted his entire lawsuit would be dismissed even though he was certain that he
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was entitled to compensation for his claims. Nevertheless, the district court granted defendant
State Farm's summary judgment motion in its entirety. (R., p. 857)
The following motion concerning whether to add an attorney fees and costs provision to
the resulting judgment in favor ofthe defendant State Farm and against the ProSe plaintiffwas
again granted to State Farm. To grant this motion, the district court had to have made a finding
that plaintiff brought this lawsuit frivolously, unreasonably or without foundation. Idaho Rules of
Civil Procedure, Rule 54(e)(l); Vernon Jerry Mortensen v. Stewart Title Insurance Company,
235 Idaho 387,398 (2010)
To rule on this motion, the district court must have also concluded that such attorney fees
and costs were justified even though defendant State Farm was the largest insurance company in
the United States and has assets of approximately 100 billion dollars whereas plaintiff is in Pro
Se, is 100 percent disabled, and will never work again for compensation for the remainder of his
life. (R., p. 439, 878 - 879)
As a result of this history of district court proceedings, plaintiff believes that he will lose
and defendant State Farm will win all future motions brought in this lawsuit. (See also R. 612614) In plaintiff's opinion, that is because the District Judge has been continuously violating the
Code of Judicial Conduct, including Canons 1; 3A., 3B(2), 3B(3), 3B(6), 3B(8), and 3C(l ).
Under I.A.R, Rule 48 and any other applicable statutes or case law, plaintiff requests that the
Honorable Timothy Hansen, District Judge be sanctioned for his improprieties.

C. THE RELEVANT FACTS

Defendant State Farm Insurance Company issued plaintiff a Homeowners Insurance
Policy in the year 2007. (Ex. 5; R., p. 784) The purpose of the policy was to insure plaintiff
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for all damage he suffered to his home and enumerated surrounding areas unless the damage was
specifically excluded in the Homeowners Insurance Policy. Plaintiffs home is located at 1583
North Sundown Way in Eagle, Idaho.
On May 22, 2010 an extremely severe wind and rainstorm caused major damage to and
in plaintiffs home. (R,. p. 326)
On May 24, 2010, plaintiff and his wife reported by telephone his claim under the
Homeowners Policy to one of defendant's agents. On numerous occasions during this telephone
conversation, defendant's agent told plaintiff that a policy exclusion clearly applied and for that
reason defendant State Farm was denying insurance policy coverage. Defendant's agent made
this statement without ever visiting plaintiffs home to determine how the damage occurred and
whether a policy exclusion actually did apply under the circumstances of the severe wind and
rainstorm. (R., p. 326)

On May 25,2010, defendant's first claims representative visited plaintiffs home and told
plaintiff that the agent referred to immediately above had no authority to discuss whether a
Homeowners Policy exclusion applied and to state that there would be no coverage under the
Homeowners Policy. She reassured plaintiff that defendant State Farm had not yet made a
decision on whether there would be insurance policy coverage or not. (R., p. 324 and 685)
On May 28, 201 0, plaintiff had a telephone conversation with one of defendant State
Farm's team managers. During this conversation, they talked about the initial May 24, 2010
telephone conversation that plaintiffhad with the State Farm agent. During the May 28,2010
telephone conversation, plaintiff emphasized to the team manager that State Farm Insurance
Company's agent had repeatedly told him during the earlier May 24, 2010 conversation that
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defendant State Farm would not be covering plaintiffs' claim because of single applicable policy
exclusion. (R, p. 280 and 326)
In a letter dated June 1, 2010 which was mailed to plaintiff, defendant State Farm's team
manager completely misquoted what plaintiff had emphasized to him about the May 24,2010
telephone conversation plaintiff had with defendant's agent. (R., p. 327 and R. 446)
In a letter dated June 5, 2010 which was mailed to the team manager referred to
immediately above, plaintiff advised the team manager of the crucial error he made in misstating
what plaintiff told him during their May 28, 2010 telephone conversation. (R., p. 327 and R. 446)
In a letter dated June 8, 2010 which was mailed to plaintiff, the State Farm team manager
responded: "The purpose of my June 1, 2010 letter was to confirm our conversation, and I
appreciate the clarification in your letter. I understand in your letter your position is Mr. Brooks
(defendant's agent) issued a claim denial to you during your May 24, 2010 discussion with him."
( R., p. 327, R. 446)
The supposed "clarification" that the team manager referred to in the above letter
involved the difference between plaintiffbeing advised by defendant's agent that State Farm
may or may not cover plaintiff's loss as opposed to plaintiff being repeatedly told that State Farm
was denying coverage.
On June 10,2010, defendant State Farm's first claims representative sent, by certified
mail, a five page letter to plaintiff quoting over 100 different policy exclusions and affirmed the
agent's earlier telephone statement that defendant State Farm was denying Homeowners Policy
coverage. (Ex 7; R., p. 55)
In the Homeowners Policy, exclusions were typically grouped together and lettered or
numbered. This does not change the fact though that every exclusion quoted in a group was
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distinctly different from the other exclusions in both the group and in the remainder of the
policy. More importantly, it does not change the fact that over 100 different policy exclusions
were cited in the first claim denial letter. (Ex 6 and7)
The exclusions cited included: volcanic explosions, emihquakes, tsunamis (tidal waves),
and on and on. Despite this very strange citation of over 100 policy exclusions, the claims
representative never once in the denial letter plausibly explained how and why defendant State
Farm did not simply accept that plaintiff's claim was covered. That coverage was provided
because substantial wind, blowing in the right direction and damaging the house wall, caused
rainfall to enter the downstairs area of plaintiff's home. (Ex 6 and 7)
Plaintiff may have understood the letter sent to him by the claims representative if she
had cited one or two or even three exceptions which most probably or definitely applied to the
damage claim. However, because such a huge number of often bizarre exceptions were cited,
plaintiff had absolutely no idea why coverage was being denied to him by State Farm for the
very substantial damages he had suffered to his property. (Ex 6 and 7; R., p. 455;)
There were many rainstorms which occurred in the seven month period of time after May
25,2010, when defendant's claims representative first visited plaintiff's home. Despite these
rainstorms, there was not one single occasion when rainwater flooded plaintiff's house again,
as it had on May 22, 2010. (R., p. 328)
Then on December 28,2010, a second severe wind and rainstorm occurred and again
caused major damage to plaintiff's home. It rained on that day but not as much as it did on
some days during the prior seven month period. What was notably different on December 28,
2010, from a weather standpoint, was the speed and direction that the wind was blowing. It
was blowing extremely fast. (R., p. 328 -330)
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Similarly to what occurred on May 22, 2010, the wind damaged the home siding and
caused massive amounts of rainwater to flood the bottom floor of plaintiffs home. For the
second time, substantial damaged occurred to plaintiffs property. (R., p. 330)
On December 29,2010, plaintiffs wife telephoned a different State Farm agent than the
individual she had spoken to on May 24,2010. During the December 29,2010 call, she reported
a second Homeowners Policy damages claim to the agent.
During a portion of the telephone conversation, both plaintiff and his wife spoke on the
telephone with defendant's agent. The agent told plaintiff that defendant State Farm would not
send one of its claims representatives to plaintiffs house until and unless employees from an
independently owned company first came to plaintiffs residence to assess the damages. (R., p.
329

330)
To plaintiffs knowledge, there was no provision in the Homeowners Policy which he had

with defendant State Farm requiring p1aintiffto ever have a company, completely independent
from defendant, inspect and assess the claimed damages to his home. Plaintiff certainly did not
believe that it was equitable for defendant State Farm to impose such a requirement and to have
plaintiff pay for such services. (R., p. 329 - 330)
During this December 29, 2010 telephone conversation that plaintiff and his wife had
with defendant's agent, the agent advised plaintiff that the rainwater flooding, which had
occurred to plaintiffs home, probably caused mold and/or fungus to form inside the house wall
that had been penetrated. He also said exposure to mold and/or fungus could make plaintiff

extremely ill. (R., p. 691)
In January of 2011, plaintiff did research on the health hazards associated with mold
and/or fungus exposure. The research confirmed what the agent had told plaintiff on the
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telephone on December 29, 2010 that plaintiff could get extremely ill because of exposure to
airborne particles of mold and or fungus. (R., p. 446 - 44 7)
On May 17, 2011, plaintiffs home was finally inspected by a second State Farm claims
representative and a team manager for the wind and rain damage that occurred on December 28
and December 29,2010. On May 18,2011, one day later, the second claims representative sent
plaintiff a letter stating that State Farm was denying coverage for plaintiffs claim for damage to
his home caused by the December 28 and December 29, 2010 wind and rainstorms. (Ex 8; R.,
p. 783 and 816)
It was highly unusual that the second claims representative could make a damage

assessment one day after inspecting the damaged property and form a decisive causation
conclusion when the damage to the property occurred almost five months earlier. Furthermore,
the coverage denial letter plaintiff received on May 18, 2011 contained almost identical
quotations to the same over 100 Homeowners Policy exclusions that were in the earlier May 27,
2010 letter from team manager, Ross Sheridan and the June 10, 2010 denial letter from claims
representative, Donna Hoyne. (Ex. 6, 7 and 8; R., p. 451, 455, 783).
Then on January 19,2012, a third severe wind, snow, and rainstorm occuned and
caused mqjor damage to plaintiffs home.
On February 6, 2012 a third different claims representative came to plaintiffs home. On
this occasion, plaintiff recorded the amount of time the third claims representative spent at his
house performing his duties. The claims representative anived at the home at 10:00 a.m. He left
the home at 10:16 a.m.
While the third claims representative was present at the house, he: (1) had a conversation
with plaintiff, (2) inspected the damages inside the home, (3) inspected the damages outside the
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home, (4) supposedly determined what had caused the damages (without using any tools or
equipment), and then (5) at least preliminarily determined that plaintiffs Homeowners Insurance
Policy with defendant State Farm Insurance Company did not cover the damage to property
which he had observed.
On February 7, 2012, one day later, the third claims representative e-mailed plaintiff a
letter. In the e-mail, the claims representative stated:
"At this point I understand that when the water came into the basement, via the
subsurface portion of the south exterior wall .... "Plaintiff did not understand how the claims
representative could form this causation conclusion about where water entered the home in that:
(1) the claims representative's inspection ofthe home was about two and one-half weeks after
the storm damage occurred, ( 2) when the plaintiff was questioned by the claims representative
concerning what caused the damage, plaintiff responded that he did not know because he was not
an expert in that area, and (3) the claims representative did not disclose to plaintiff that he was an
expert qualified to make such a determination.
Another alarming aspect of the subject e-mail was that it contained an obvious
misrepresentation. The second sentence in the last paragraph of the e-mail provided: "At our
meeting you advised that you were not aware of any damage but you would need to confer with
your wife before you could say for certain."
Plaintiff was very upset with the above statement which the claims representative
attributed to him during their meeting. Therefore, plaintiff sent the claims representative an email on February 7, 2012 (the same day) in response. In the e-mail, plaintiff stated that the
claims representative's e-mail was incorrect. Plaintiff continued by stating that what he had said
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during their meeting was: "that there was personal property damage and that I needed to talk to
my wife to determine the extent of it".
On February 9, 2012, plaintiff received a reply e-mail from the third claims
representative. In the second sentence of the e-mail, the claims representative stated:
"I concur with your recollection of our conversation regarding the personal property, that you
advised there was damaged personal property". In substance, by doing this the claims
representative admitted that he had made a misrepresentation in his February 7, 2012 e-mail.
Later in the e-mail dated February 9, 2012, the claims representative stated: "However, at
this time it has been determined that this loss is not covered under your policy as the cause of the
loss was from water below the surface of the ground." On February 20,2012, this third claims
representative sent plaintiff a formal insurance coverage denial letter.
Remarkably though, this formal denial letter did not cite only one Homeowners Policy
exclusion as a basis for denying coverage as did the February 9, 2012 e-mail. Instead, it listed
over 100 possible exclusions and its front section was largely identical to the May 27, 2010 letter
from defendant's team manager and the two prior formal denial letters from defendant's claim
representatives Ex 6, 7 and 8).
It should be emphasized at this point in plaintiffs appellate brief, that on May 24, 2010
State Farm's agent told plaintiff during a telephone conversation that only a single, specific
exclusion in plaintiffs Homeowners Policy served as the sole basis for why State Farm was
denying coverage of plaintiffs first extremely serious damages claim. Then on February 9, 2012,
a State Farm claims representative in an e-mail again told plaintiff that coverage for his third
extremely serious damage claim was also being denied because of a single, specific policy
exclusion.
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In direct contradiction, three State Farm claims representatives astoundingly sent plaintiff
three formal coverage denial letters in which they quoted not one, but over 100 different policy
exclusions which justified the lack of coverage. (Ex 6, 7 and 8)
The Rules of Evidence, Rule 401 defines relevant evidence as:
"[E]vidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence."
There are three types of evidence which plaintiff has attached as exhibits to his appellate
brief which are believed to be unquestionably relevant to this appeal for the following reasons:
The first evidence concerns plaintiff's physical and mental state. This is relevant to show
why plaintiff could not investigate the cause of the damage to his home. It is also relevant to
reflect that the Affidavit of Eric Vane, defendant State Farm's claims representative, is both
incorrect from a legal standpoint and is based upon expert opinions attributed to plaintiff which
were impossible for plaintiff to formulate. Lastly, it is relevant to show why plaintiff did not
perform any of the repairs on his damaged home. (R., p. 707)
This first exhibit attached will make it absolutely clear to this Court that as a result of
being involved in a horrendous motorcycle accident in 1995, plaintiff still suffers from severe,
traumatic brain injury and a multitude of other serious il\iuries. (R., p. 489)
The second evidence which is relevant to this appeal is all the volunteer work in which
plaintiff has been involved over the last eleven years. This volunteer work evidence
fundamentally relates to plaintiff's emotional distress claim which was part of all the motions at
issue in this appeal.
Emotional distress "includes all highly unpleasant mental reactions, such as fright, horror,
grief, shan1e, humiliation, embarrassment, anger, chagrin, disappointment, worry, and nausea."
Leslie Weinstein, et al. v. Prudential Property And Casualty Insurance Company, et al., 149
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Idaho 299,329 (2010). The issue is the severity ofthe emotional distress not the label placed
upon it." Id at 299, 310.
The volunteer work that plaintiff performed over the last eleven years is a direct
reflection on the type of individual he has been since defendant State Farm entered into a
Homeowners Policy contract with him approximately five years ago. The volunteer work
illustrates that plaintiffs endeavors over the last many years has been to help out others to the
full extent he was able. The volunteer work also directly evinces the grief, shame. anger, chagrin,
disappointment and worry plaintiff has felt himself and for others as a result of defendants
conduct .Id. (Ex 9; R., p. 241 - 242; 328, 331 and 333).
The third evidence which is relevant to this appeal is an article entitled "Home Insurers'
Secret Tactics Cheat Fire Victims, Hike Profits (Ex 9; R., p. 242 - 259) This August 3, 2007
article was authored by reporters at the Bloomberg Professional Service Company.
Plaintiff attached this Bloomberg Professional Service Company article to his opposition
to defendant's Motion for Protective Order. Defendant State Farm's attorneys did not legally
object to the use of such article as an exhibit in the proceedings. (R., p. 269)
This article is relevant to demonstrate how defendant State Farm reacts to its
Homeowners policy claims in general and how and why State Farm reacted in the manner it did
to plaintiffs Homeowners Policy claims in particular. The evidence is also relevant because
reading this article caused plaintiff substantial emotional distress and this evidence will be used
as one basis of the punitive damage testimony of one of plaintiffs experts.
Particularly relevant to this appeal is a statement in the article that most homeowners just
take what insurers offer because they don't realize they are being deceived or they conclude that
fighting is too costly and difficult .... (Ex 9)
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Plaintiff reviewed the Bloomberg article again and again. He planned to perform
discovery against defendant State Farm Insurance Company to ascertain how frequent such
practices were followed by defendant in Idaho. The district court granted State Farm's Motion
for a Protective Order and prevented such information from becoming public by ordering
plaintiff not to perform such investigation. (R., p. 483-484)
IV
ISSUES PRESENTED ON APPEAL
A) District Judge Timothy Hansen's February 15, 2012 JUDGMENT dismissing ProSe plaintiff
Roger Daniel Rizzo's entire lawsuit.
B) District Judge Timothy Hansen's January 9, 2012 MEMORANDUM DECISION AND
ORDER granting defendant's MOTION FOR SUMMARY JUDGMENT.
C) District Judge Timothy Hansen's May 2, 2011 Interlocutory Order denying ProSe plaintiff's
MOTION TO AMEND THE COMPLAINT TO ALLEGE A PUNITIVE DAMAGE CLAIM.
D) District Judge Timothy Hansen's May 2, 2011 Interlocutory Order denying ProSe plaintiff's
MOTION TO AMEND THE COMPLAINT TO ALLEGE A CLAIM FOR DIMUNITION IN
VALUE OF PLAINTIFF'S HOME.
E) District Judge Timothy Hansen's May 2, 2011 Interlocutory Order denying ProSe plaintiff's
MOTION TO AMEND THE COMPLAINT TO ALLEGE A CAUSE OF ACTION FOR
PERSONAL INJURY.
F) District Judge Timothy Hansen's March 15, 2011 Interlocutory Order granting defendant's
MOTION FOR PROTECTIVE ORDER.

v
ARGUMENT
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A. THE SUMMARY JUDGMENT MOTION WAS IMPROPERLY GRANTED.

1. The Court Did Not Follow Applicable Summary Judgment Principles
a) State Farm Did Not Meet Its Burden OfProofln Its Summary Judgment Motion
Idaho Code of Civil Procedure Rule 56( c) sets forth the standard for granting or denying
summary judgment motions. It provides:
" ... The judgment sought shall be rendered forthwith if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of
law ... "(Emboldening added)
The burden of establishing the absence of a genuine issue of material fact rests at all
times with the party moving for summary judgment. Tingley v. Harrison, 125 Idaho 86, 89
(1994).
In ruling on a motion for summary judgment, the district court must liberally construe
acts in the record in favor of the nonmoving party. All reasonable inferences from the record
must also be decided in favor of the nonmoving party. Miguel Arreguin v. Farmers Insurance
Company ofldaho, 145 Idaho 459, 462 (2008); State ofldaho, et. al. v. Rubbermaid
Incorporated, 129 Idaho 353, 356 (1996).
If there are conflicting inferences contained in the record or reasonable minds might
reach different conclusions, summary judgment must be denied. State of Idaho, et al. v.
Rubbermaid Incorporated, an Ohio corporation 129 Idaho 353, 357 (1996)
"... (T)he insurer has the burden to use clear and precise language if it is restricting
the scope of its coverage." Miguel Arreguin v. Farmers Insurance Company ofldaho, 145 Idaho
459, 462 (2008); "A provision excluding coverage is strictly construed in favor of the
insured" ... ; Id at 462. "Exclusions not stated with specificity will not be presumed or
inferred." Id at 459, 463. (Emboldening added)
"The general rule is that, because insurance contracts are adhesion contracts, typically not
subject to negotiation between the parties, any ambiguity that exists in the contract must be
construed most strongly against the insurer." Id. at 462. See also Mut. Of Enumclaw Ins. Co.
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v. Roberts, 128 Idaho 23 2, 23 5 (1996). "Whether an insurance policy is ambiguous is a
question oflaw over which we (the Idaho Supreme Court) exercise free review." Miguel
Arreguin v. Farmers Insurance Company ofldaho, 145 Idaho 459, 462 (2008). (Emboldening
added)
The district court failed to apply any of these mandatory legal principles in its MEMORANDUM
DECISION AND ORDER. (R., p. 847). The district judge simply ruled in State Farm's favor
and stated his opinion based on his interpretation of the facts without any valid justification.
b) The District Court Failed To Follow The Standard Set Forth In Idaho Code Of Civil Procedure
56(c) In Ruling On The Summary Judgment Motion.
It appears that the district judge mistakenly believed that he was the trier of fact in a court

trial when he was ruling on the summary judgment motion in this case. It was not a court trial.
It was a summary judgment motion.

The court only had to determine whether plaintiff had evidence in this action which
presented a genuine issue of any material fact. The court was not supposed to weigh both
parties evidence to determine whether a summary judgment was proper. The two standards are
far different.
What the district court also completely ignored was the fact that plaintiff presented
overwhelming causation and coverage evidence in his opposition to the summary judgment
motion. Plaintiff did this through the opinions of his two eminently qualified experts.
Defendant had no experts to even contradict those opinions. (R., p. 821, 825)
The first expert opinion presented by plaintiff was through the Affidavit of Donald Flynn
(R., p. 821) He has been the president of Shadow Mountain Construction, Inc. for over sixteen
years. Over the last decade, he has overseen the construction of approximately 45 houses a year.
Mr. Flynn holds a Principal/Framing Contractors license, a General Contractors License, and a
Contractors Business License. He has worked in the construction field for 34 years. (R., p. 822)
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The district court chose to accept a few of the opinions of Donald Flynn which were not
germane to the causation issue in this lawsuit. The court also quoted Mr. Flynn's actual causation
statement, but never applied it. (R., p. 847, 848) Notably, Donald Flynn rendered the opinion
that very substantial wind, blowing in the right direction, and a very high level of rainfall caused
a hole in the wall of plaintiff's home and rainwater to flood the house. (R., p. 822)
Nonetheless, the court disregarded this core or central part of Donald Flynn's opinion
that it was rainfall, blowing in the correct direction, not surface or subsurface water that
penetrated the wall and caused the damage to plaintiff's home. Without even addressing the
conclusive causation statements in the Affidavit of Donald Flynn, plaintiff's expert, the district
court factually decided the causation issue to the contrary and held that the damage was caused
by surface or subsurface water. (R., p. 848-853)
Plaintiff's second expert was exceptionally well qualified. His name is Stephen Strzelec.
He was an employee of State Farm Insurance Company for eighteen years. It deserves emphasis
that Mr. Strzelec was employed by the very insurance company which is the sole defendant in
this lawsuit. (R., p. 825, 826)
As an employee of State Farm, Mr. Strzelec held many positions which are directly
related to the issues in this litigation. He worked as a State Farm section manager, State Farm
divisional claims superintendent, State Farm claims superintendent, State Farm property
superintendent, State Farm re-inspector/trainer; and State Farm claims representative. (R., p.
826)
Mr. Strzelec had voluminous training at State Farm concerning insurance claims practices
and how to determine whether there is insurance coverage for various claims by State Farm
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insured's. He also gave presentations and published a multitude of articles on these subjects. (R.,

p. 826)
Mr. Strzelec reviewed the State Farm Homeowners Insurance Policy issued to plaintiff,
the claims denial letters, and many other documents relevant to this litigation. As a result of
studying these documents and his conversations with plaintiff, Mr. Strzelec formed some
critically important opinions in this case. The most important opinion was that both the May 22,
2010 and December 29, 2010 incidents, which are the subject ofthis lawsuit, were covered by
the State Farm Homeowners Policy issued to the plaintiff. (R., p. 827)
It is difficult to believe that the district court never addressed Stephen Strzelec' s coverage
conclusion in its Memorandum Decision And Order on the summary judgment motion. In fact,
the court never even acknowledged the existence of plaintiff's primary expert in this litigation at
all.
What is even more incredible is that the district court never accepted that Mr. Donald
Flynn's or Mr. Stephen Strzelec's opinions presented genuine material issues of fact. The
district court simply granted the Summary Judgment Motion without giving any consideration to
this overpowering, uncontested evidence in this case. By doing so, the district court ignored the
Idaho Code of Civil Procedure Rule 56( c) standard of genuine issue as to any material fact; the
Idaho Rules of Evidence, Rule 704 permissibility standard for expert opinion on ultimate issue;
and the Walston ruling that in Idaho experts may testify on ultimate issues of material fact so
long as their testimony assists the trier of fact. Walston v. Monumental Life Insurance Company,
129 Idaho 211,216 (1996)
c) The District Court Had No Basis For Making Its Many Factual Conclusions
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There was absolutely no admissible evidence justifying the district court's ruling on the
summary judgment motion in this litigation. At the very outset, it should be stressed again that
defendant State Farm did not have a single expert in this case.
The claims representatives State Farm sent to plaintiffs house to inspect the damage
spent only a few moments examining the actual damages. In none of their affidavits, do they
contend that they have any background or experience in the construction or maintenance of
houses.
Inexplicably, in the MEMORANDUM DECISION AND ORDER, the district court even
relied heavily on the statements allegedly made by plaintiff to confirm the court's causation
opinions in this case. It was incorrect for the district court to base its opinions on such hearsay
statements contained in the defendant's claims representative's affidavit. Even more erroneous is
that the court treats plaintiff as an expert qualified to determine the cause of flooding in his home
when plaintiff has no background in this area, is one hundred percent disabled, and has been
diagnosed with severe, traumatic brain injury. (R., p. 783 and 879)
2. The Court Should Not Have Granted Summary Judgment On The Breach Of Contract
Cause Of Action
Where there is an ambiguity in an insurance contract, special rules of construction apply
to protect the insured. Under these special rules, insurance policies are to be construed
(interpreted) most liberally in favor of recovery, with all ambiguities being resolved in favor of
the insured. Kirby Hall, et al. v. Farmers Alliance Mutual Insurance Company, 145 Idaho 313,
318 (2008).
The meaning of the insurance policy and the intent of the parties must be determined
from the plain meaning of the insurance policy's own words. Id. An ambiguous exclusion or
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exclusions do not bar policy coverage. Martinez v. Idaho Counties Reciprocal Management
Program ICRMP, 134 Idaho 247, 254- 255 (2000); The insurance policy is enforced to
provide coverage. ld.
The subject of this litigation is a Homeowners Policy that State Farm issued to the
plaintiff in the year 2007. (Ex 5) This Homeowners Policy that State Farm provided to plaintiff
was a contract of insurance drafted solely by the insurer.
The first section of the Homeowners Policy even begins with a blatant ambiguity in that
there is no explanation what the DECLARATIONS CONTINUED title is a continuation from. It
is plaintiff's belief that much of the entire policy thereafter is vague, distorted or unintelligible to
the ordinary insured.
Directly relevant to this appeal, the SECTION I - LOSSES INSURED portion of the
policy is either extremely ambiguous, and/or the sixteen types of coverage listed in this section
are applicable to both the COVERAGE A

DWELLING and the COVERAGE B- PERSONAL

PROPERTY sections ofthe Homeowners Policy.
It is extremely ambiguous for the following reasons:

a) There is no statement in the COVERAGE A- DWELLING or COVERAGE B

PERSONAL

PROPERTY paragraphs that the sixteen types of coverage listed below these two coverage
paragraphs are applicable only to one of the coverage paragraphs and not the other.
b) There is no statement below the COVERAGE B- PERSONAL PROPERTY paragraph that
the sixteen types of coverage listed are applicable only to one of the coverage paragraphs and
not the other.
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c) It seems to lack common sense that the sixteen types of coverage which are listed would apply
only to COVERAGE B

PERSONAL PROPERTY while COVERAGE A- DWELLING has

no listing of the types of coverage it affords.
d) Perhaps most importantly, for the ordinary insurance policy reader the sixteen types of
coverage listed do not contain language that only applies to personal property. In actuality, the
vast majority of the sixteen types of coverage listed in this section of the Homeowners Policy
appear to either jointly or even solely apply to damage to a DWELLING.
This is evident from simply reviewing the types of coverage listed. Type 1 is for fire or
lightning damage. Type 2 is for windstorm or hail damage. Type 3 is for explosion damage.
Type 4 is for riot or civil commotion damage. Type 5 is for aircraft damage. To the plaintiff, it
appears nonsensical to say that the insurance coverage afforded in these coverage provisions is
only for damage to personal property and not for damages to the residence. Therefore, the
Homeowners Policy is completely ambiguous.
Even in the event that the sixteen types of coverage discussed immediately above are
ruled to be unambiguous by this Court, which would be a decision very difficult for plaintiff to
understand, than those sixteen types of coverage should be held applicable to both the
COVERAGE A- DWELLING and COVERAGE B- PERSONAL PROPERTY sections. This
would result in coverage for plaintiffs damages because SECTION 1- LOSSES INSURED,
paragraph 2 entitled Windstorm or hail would then apply to plaintiffs claims.
a) Defendant Breached Its Contract By Not Affording Coverage Under SECTION 1- LOSSES
INSURED, paragraph 2
SECTION 1 -LOSSES INSURED, paragraph 2 applies to the incidents where wind
and water in combination damage insured's property. Paragraph 2 provides:
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"2. Windstorm or hail. This peril does not include loss to property contained in a building
caused by rain, snow, sleet, sand, or dust. THIS LIMITATION DOES NOT APPLY WHEN
THE DIRECT FORCE OF THE WIND OR HAIL DAMAGES THE BUILDING CAUSING
AN OPENING IN A ROOF OR WALL AND THE RAIN, SNOW, SLEET, SAND, OR DUST
ENTERS THROUGH THIS OPENING." (Capitalization and bold type added.)
The last sentence in the paragraph above makes it abundantly clear that there is coverage
of plaintiff's damages in this litigation. This is because the last sentence above is precisely how
plaintiff's expert, Donald Flynn, testified in his affidavit that the damage to plaintiff's home
occurred. (R., p. 822)
In its MEMORANDUM DECISION AND ORDER granting the summary judgment
motion, the court acknowledges that defendant State Farm "does not dispute this alleged cause of
the damage to plaintiff's home." (R., p. 849) Given these facts, if the defendant agrees with
plaintiff's expert's causation opinion, there is unquestionably coverage and defendant State Farm
breached its contract with plaintiff.
b) Defendant Was Contractually Bound To Provide Coverage For Plaintiff's Claim Because The
Policy Exclusion Cited By The Court Did Not Apply
Under SECTION I- LOSSES INSURED, COVERAGE A- DWELLING, there is
insurance coverage provided for: "accidental direct physical loss to the property described in
Coverage A, except as provided in SECTION I- LOSSES NOT INSURED."
Therefore, under this language in the Homeowners Policy, defendant State Farm was
contractually bound to provide insurance coverage for any and all accidental direct physical
damage to plaintiff's home unless specific Homeowners Policy exclusions were determined to
apply.
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"The only policy exclusion cited by the court in its MEMORANDUM DECISION AND
ORDER on the summary judgment motion is contained in paragraph 2.c. of SECTION ILOSSES NOT INSURED. (Ex. 5) That paragraph provides:
"c. Water Damage meaning:
(1) flood, surface water, waves, tidal water, tsunami, seiche, overflow of a body of water, or
spray from any of these whether driven by wind or not.
(3) water below the surface of the ground, including water which exerts pressure on, or seeps or
leaks through a building, sidewalk, driveway, foundation, swimming pool or other structure."
In deciding that this exclusion applied, the district court never considered the fact that
plaintiffs causation expert, Donald Flynn, concluded that rain driven by the wind, blowing in
the right direction, caused a hole in the house wall and rainwater flowed through the hole and
flooded the downstairs of plaintiffs home. Plaintiff had the only qualified causation expert in
this case. Defendant State Farm had no experts. Plaintiffs expert did not state that he believed
that surface water or subsurface water caused the damage to plaintiffs home. (R., p. 822, 823)
The district court's factual conclusion that the exclusion was applicable was certainly not
supported by any admissible, qualified evidence in this litigation. The district court left it up to
the imagination to guess how the court's quoted exclusion was possibly applicable. Miguel
Arreguin v. Farmers Insurance Company ofldaho, 145 Idaho 459, 503 (2008).
Nevertheless, the district court concluded "there was no genuine issue of material fact in
that the water that entered plaintiffs basement was either "surface water" which had
accumulated at the window well level and flowed down the outside of the south wall or "water
below the surface of the ground". In fact, according to the admissible evidence, the exact
opposite was true. Moreover if anything, the admissible evidence corroborates that plaintiff, not
defendant, was entitled to a summary judgment since defendant had no admissible evidence to
contradict what plaintiffs expert, Donald Flynn, stated in his affidavit. (R., p. 822, 823)
31

The district court also contended that SECTION I - LOSSES NOT INSURED excludes
coverage in that the damage to plaintiff's property occurred because of a combination of factors
listed in the Losses Not Insured section.
What the district court disregarded is that none of the events which plaintiff's causation
expert, Donald Flynn, stated caused the damage to plaintiff's home were excluded events under
the relevant section of the Homeowners Policy. As a result, they were all covered events which
rendered the combination argument inapplicable.
Among the many flaws in the MEMORANDUM DECISION AND ORDER, the court
gave no consideration to Idaho Rules of Evidence, Rule 704. That rule provides:
"Testimony in the form of an opinion or inference otherwise admissible is not objectionable
because it embraces an ultimate issue to be decided by the trier of fact."
This rule unequivocally makes the opinions of plaintiff's experts both relevant and admissible.
Heedlessly though, the district court ignored this law and the opinions set forth by
plaintiff's experts in this litigation and held that there was no coverage for plaintiff's damages.
The court did this in direct contradiction to the only qualified admissible evidence in this case.
c) Defendant Breached Its Contract By Including All Encompassing Exclusions In Its
Homeowners Policy Designed To Prevent Coverage
SECTION I- LOSSES NOT INSURED, paragraph 2 provides:
"We do not insure under any coverage for any loss which would not have occurred in the
absence of one or more of the following excluded events. We do not insure for any loss
regardless of: (a) the cause ofthe excluded event; or (b) other causes ofthe loss; or (c) whether
other causes acted concurrently or in any sequence with the excluded event to cause the loss; or
(d) whether the event occurs suddenly or gradually, involves isolated or widespread damage."
In addition to not being understandable, this paragraph was obviously included in the
Homeowners Policy to defeat all coverage claims. The Idaho Supreme Court was confronted by
a similar situation before in Martinez v. Idaho Counties Reciprocal Management Program
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ICRMP, 134 Idaho 247 (2000). This case is both instructive and dispositive on the insurance
coverage issue.
In Martinez, this Court stated:
"Upon review of these requirements and exclusions, it appears that if any actual coverage
does exist it is extremely minimal and affords no realistic protection to any group or class of
injured third persons. The declarations page of the policy does contain language and words of
coverage, then by definition an exclusion takes away coverage. The fact that there might be some
small circumstances where coverage could arguably exist does not change the reality that, when
considered in its entirety, the city was receiving only an illusion of coverage for its premiums.
This Court will not allow policy limitations and exclusions to defeat the precise purpose for
which the insurance was purchased." Id at 252. Bonner County v. Panhandle Rodeo Ass'n. Inc.
101 Idaho 772, 776. (1980)
The Court then ruled:

"(In) this case (Martinez v. Idaho Counties Reciprocal Management Program ICRMP 134 Idaho
247 (2000}, where the all encompassing exclusions are used in such a way as to prevent
coverage, the policy provision must fail." ld. at 253.

The Court went on to unequivocally state:
"The policy must be enforced to provide coverage to Martinez". Id at 253.
The above case law makes it clear that an all encompassing exclusion cannot be used by
defendant State Farm to prevent plaintiff's coverage in the immediate case.
d) Not A Single Homeowners Policy Exclusion In The Entire Policy Applied
The Merriam - Webster Dictionary defines rain as "water falling in drops from the
clouds". It is an accepted fact that rain falls from the sky; it is not surface or subsurface water.
The district court or defendant may respond that this fact may be true but when rain
touches the earth it immediately becomes surface or subsurface water. The failure of this
argument becomes immediately apparent by examining the Homeowners Policy which was
authored by State Farm and issued to plaintiff.
As was previously stated, SECTION I - LOSSES INSURED, paragraph 2 provides:
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"Windstorm or hail. This peril does not include loss to property contained in a building caused
by rain, snow, sleet, sand, or dust. THIS LIMITATION DOES NOT APPLY WHEN THE
DIRECT FORCE OF THE WIND OR HAIL DAMAGES THE BUILDING CAUSING AN
OPENING IN A ROOF OR WALL AND THE RAIN, SNOW, SLEET, SAND, OR DUST
ENTERS THROUGH THIS OPENING." (Capitalization and bold type added.)
The word "rain" is used twice in this paragraph. It is of monumental irnpo1iance in that it
never says that when rain strikes the earth it becomes surface or subsurface water and
insurance coverage is excluded. In fact, the exact opposite is true. The above paragraph makes it
clear that there will be insurance coverage if damage occurs when "the direct force of the wind
or hail damages the building causing an opening in a roof or wall and the rain, snow, sleet, sand
or dust enters through this opening." (Ex. 5)
Nowhere in the Homeowners Policy does it say that rain or rainwater should be treated
entirely differently when it strikes the ground. Nowhere in the Homeowners Policy does it say
that once rain strikes the ground it becomes surface or subsurface water. (Ex. 5)
In substance, there was no basis for the district court's conclusion that the damages which
are the subject of this lawsuit occurred because of surface or subsurface water and was not
caused by rain or rainwater blown by the wind. There was no basis for the district court's
conclusion that plaintiffs damages were not covered under the Homeowners Policy and that
defendant State Farm did not breach its contract with plaintiff.
e) The Denial Of Coverage Letters Constituted a Breach Of Contract
Other tactics used by defendant State Farm to completely confuse the plaintiff insured in
this case were the activities of its company claims representatives. Each of these claims
representatives carne over to plaintiffs house for only a few moments to view plaintiffs
damages. Then each claims representative sent plaintiff a formal claims denial letter. (Ex. 6, 7, 8)
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In those denial letters, the claims representatives each quoted over 100 exclusions
contained in plaintiff's Homeowners Policy that may apply and stated that these exclusions
justified State Farm denying insurance coverage to plaintiff for his very substantial damages.
These formal claims denial letters were the very embodiment of being ambiguous. They
made no sense to the plaintiff and certainly would not be understandable to the average
Homeowners Policy insured. (Ex. 6, 7, 8)
These denial letters were completely vague and they violated Idaho Code Sections 41 113(2), 41-1302, and 41-1329. The relevant portions of these code sections are set forth below.

Idaho Code Section 41-113(2) provides:

COMPLIANCE REQUIRED--- PUBLIC INTEREST ...
"(2) The business of insurance is one affected by public interest, requiring that all persons be
actuated by good faith, abstain from deception, and practice honesty and equity in all insured
matters. Upon the insurer, the insured, and their representatives and all concerned in insurance
rest the duty of preserving the integrity of insurance."
Idaho Code Section 41-1302 provides:

TRADE PRACTICES AND FRAUDS
41-1302. "UNFAIR METHODS OF COMPETITION AND DECEPTIVE ACT
PROHIBITED. (1) No person shall engage in this state in any trade practice which is prohibited
in this chapter, or defined in this chapter as, or dete1mined pursuant to this chapter to be, an
unfair method of competition or an unfair or deceptive act or practice in the business of
insurance."
Idaho Code Section 41-1329 specifically prohibits insurance company employees from:
"(14) Failing to promptly provide a reasonable explanation of the basis in the insurance policy in
relation to the facts or applicable law for denial of a claim ... "
The three insurance coverage denial letters were also entirely inconsistent with:
(1) The repeated coverage denials communicated to plaintiff during his May 24, 2010 telephone
call with defendant's agent and
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(2) The February 9, 2012 e-mail sent by defendant's third claims representative.
In both of these communications, only one policy exclusion was cited to justify the coverage
denials. In the three denial letters over 100 exclusions were cited .. These inconsistencies make
it completely clear that defendant violated the above statutes and its duties to plaintiff as its
insured.
It is also demoralizing that defendant State Farm's claims representatives would quote

exclusions to plaintiff in denial letters that described events that would never or rarely occur in
Ada County. All this caused plaintiff to suffer great uncertainty and emotional distress.

f) Defendant's Failure To Follow Idaho Statutory And Supreme Court Law Concerning
Insurance Policy Interpretation Constitutes a Breach Of Contract
Evidently those three claims representatives must have been unfamiliar with Idaho
Statutory Insurance Law. Idaho Code Section 41-1329 sets forth the standard by which insurance
companies must conduct business in this state. This statute was partially referred to immediately
above. A more complete quotation of the statute provides that:
"committing or performing any of the following acts or omissions intentionally or with
such frequency to indicate a general business practice shall be deemed to be an unfair method of
competition or an unfair or deceptive act or practice in the business of insurance:
(1) Misrepresenting pertinent facts or insurance policy provisions relating to coverages at issue;
(3) Failing to adopt and implement reasonable standards for the prompt investigation of claims
arising under insurance policies;
(4) Refusing to pay claims without conducting a reasonable investigation based upon all
available information;
(6) Not attempting in good faith to effectuate prompt, fair and equitable settlements in which
liability has become reasonably clear;
(14) Failing to promptly provide a reasonable explanation of the basis in the insurance policy in
relation to the facts or applicable law for denial of a claim ... "
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The claims representatives who handled plaintiffs dwelling and property insurance
claims must have also been unfamiliar with Idaho Supreme Court case law. Some of the relevant
cases to this lawsuit are discussed below.
"The burden is on the insurer to use clear and precise language if it wishes to restrict
the scope of its coverage." Miguel Arreguin v.Farmers Insurance Company ofldaho, 145 Idaho
459, 462 (2008). "A provision that seeks to exclude the insurer's coverage must be strictly
construed in favor of the insured." Id at 462. The general rule is that, because insurance
contracts are adhesion contracts, typically not subject to negotiation between the parties, any
ambiguity that exists in the contract must be construed most strongly against the insurer.
(Emboldening added) Id at 462.
Defendant State Farm's claims representatives' obvious failure to comply with the
statutory and Idaho Supreme Court mandatory rules is a clear contractual breach of contract.
The district court in its MEMORANDUM DECISION AND ORDER failed to take the
inappropriate actions by defendant State Farm and its employees into account in arriving at its
ruling on the summary judgment motion. It did not even bother to recognize or discuss that
defendant's claims representatives wantonly violated both Idaho Statutory and Supreme Court
Rules by inventing over 100 obviously inapplicable Homeowners Policy exceptions as a basis
for denying State Farm coverage for plaintiffs substantial damages.
G ) Summation Concerning Why The Summary Judgment Motion Ruling On The Breach Of
Contract Cause Of Action Should Be Vacated
In summary, there are ten conclusive reasons pertaining to the breach of contract cause of
action why the district court's MEMORANDUM DECISION AND ORDER on the summary
judgment motion should be overturned on appeal:

37

1) DEFENDANT DID NOT MEET ITS BURDEN OF PROOF ON THE SUMMARY
JUDGMENT MOTION.
2) THE DISTRICT COURT FAILED TO FOLLOW THE STANDARD SET FORTH IN
IDAHO CODE OF CIVIL PROCEDURE 56(c) IN RULING ON THE SUMMARY
JUDGMENT MOTION.
3) THE DISTRICT COURT HAD NO BASIS FOR MAKING ITS MANY FACTUAL
CONCLUSIONS.
4) THE HOMEOWNERS POLICY IS EXTEMEL Y AMBIGUOUS, ESPECIALLY
SECTION I- LOSSES INSURED, AND RENDERS THE INSURED'S PROPERTY LOSS
COVERED.
5) DEFENDANT BREACHED ITS CONTRACT BY NOT AFFORDING COVERAGE
UNDER COVERAGE A- PARAGRAPH 2.
6) DEFENDANT WAS CONTRACTUALLY BOUND TO PROVIDE COVERAGE FOR
PLAINTIFF'S CLAIM BECAUSE THE POLICY EXCLUSIONS CITED BY THE
COURT DID NOT APPLY.
7) DEFENDANT BREACHED ITS CONTRACT BY INCLUDING ALL
ENCOMPASSING EXCLUSIONS IN ITS HOMEOWNERS POLICY DESIGNED TO
PREVENT COVERAGE.
8) NOT A SINGLE HOMEOWNERS POLICY EXCLUSION IN THE ENTIRE POLICY
APPLIED.
9) THE DENIAL OF COVERAGE LETTERS CONSTIUTED A BREACH OF
CONTRACT.
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10) DEFENDANT'S FAILURE TO FOLLOW IDAHO STATUTORY AND SUPREME
COURT LAW CONCERNING INSURANCE POLICY INTERPRETATION
CONSTITUTED A BREACH OF CONTRACT.
For these reasons, the district court's MEMORANDUM DECISION AND ORDER on
the breach of contract cause of action should be vacated.
3. The Court Should Not Have Granted Summary Judgment On The Bad Faith Cause Of
Action
The district court provided only a single reason why it granted summary judgment in
defendant State Farm's favor on the bad faith cause of action. That was because the court
concluded that Defendant State Farm did not breach its contract with the ProSe plaintiff by
denying his three Homeowners Policy claims.
Contrary to the district court's conclusion, there are ten reasons discussed in detail above
which establish that defendant State Farm clearly breached its contract with plaintiff in multiple
ways and on multiple occasions because the Homeowners Policy did cover plaintiff's three
damages claims.
It also should not be overlooked that to defeat State Farm's summary judgment motion on

the bad faith cause of action, plaintiff only needed to demonstrate that there was a genuine issue
of material fact as to whether defendant acted in bad faith. Plaintiff had the only experts in this
litigation. One of these two experts, Stephen Strzelec, stated in his affidavit that the conduct of
State Farms employees in connection with plaintiff's claims were a clear violation of insurance
industry standards and "oppressive, fraudulent, malicious or outrageous". (R., p. 827-831)
In arriving at its conclusion on the bad faith cause of action set forth in the
MEMORANDUM DECISION AND ORDER, the district court completely ignored this
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admissible, highly qualified expert evidence. The court also ignored the overwhelming factual
evidence discussed above concerning the complete impropriety of the conduct of defendant's
employees in relation to plaintiffs Homeowners Policy claims.
4. The Court Should Not Have Granted Summary Judgment On The Breach Of The
Implied Covenant of Good Faith And Fair Dealing Cause Of Action
The district court again provides only a single reason why it granted summary judgment
in defendant State Farm's favor on this breach of the implied covenant of good faith and fair
dealing cause of action. In fact, the district court can be quoted on this subject as saying: "As the
Policy does not provide coverage for Plaintiffs claims for damages to his home, Plaintiff has not
identified any benefit of the Policy which has been violated, nullified, or significantly impaired
by Defendant." (R., p. 854)
The district court's legal conclusion once again is erroneous in that there are ten reasons
discussed in detail above which establish that defendant State Farm clearly breached its contract
with plaintiff in multiple ways and on multiple occasions because the Homeowners Policy did
cover plaintiff's three damages claims
5. The Court Should Not Have Granted Summary Judgment On The Negligence Per Se
Cause Of Action
Once again, the only basis the district court relies upon for granting the summary
judgment motion to defendant State Farm on plaintiffs negligence per se cause of action is the
court's conclusion that plaintiffs three damages claims were not covered under his State Farm
Homeowners Policy. The ten reasons discussed in detail above establish that the district court's
conclusion was incorrect.

40

Moreover, the district court mischaracterized how Idaho Code Section 41-113(2) applies
to insurance companies in this state. This statute requires insurers in the State of Idaho to
conduct business in good faith, abstain from deception, and practice honesty and equity in all
insurance matters. The statute says nothing about its rules applying only in situations where there
has been a legal determination that the insured's policy covers his or her damages.
In the immediate case, plaintiffhas voluminous evidence, much of which has already
been discussed in this brief, demonstrating that his claims were covered and that several of
defendant's State Farm employees violated Idaho Code Section 41-113(2) in their handling of
these claims.
6. The Court Should Not Have Granted Summary Judgment On The Negligent Failure To
Warn Cause Of Action
It is well established law that a cause of action can be brought for failure to warn of a

hazard which involves a product which is purchased. Sliman v. Aluminum Company of America
et al., 112 Idaho 277,280-281 (1986).
A failure to warn claim may also be brought in cases where certain services are supposed
to be provided. Doe v. Garcia No., 23608 page 3 (1998). That case involved a lawsuit brought
because of mental health professionals' failure to warn of the presence of another hospital
employee with sexual problems. Id at 3.
The immediate lawsuit arguably involves more blatant misconduct. The defendant in this
case is an insurance company and its managers and staff repeatedly violated Idaho Code Sections
41-1329(1), (3), (4), (6), (12); Idaho Code Section 41 -113(a), and Idaho Code Section 41-1302.
These statutes have previously been quoted. It is important to stress that defendant's employees
violated these statutory insurance rules repeatedly.
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As part of its contractual duty to plaintiff, defendant State Farm should have promptly
agreed to cover plaintiffs insurance claims. Within a reasonable time period, it should then have
paid the expenses necessary to correct the damages to plaintiffs home. This conduct would have
eliminated or limited health hazards to plaintiff and his concomitant emotional distress. (R., p.
241-242, 328- 331)
The Homeowners Policy exception for "mold, fungus or wet or dry rot" relied upon by
the district court in its MEMORANDUM DECISION AND ORDER is not applicable because it
is ambiguous. Much more importantly, this exception has nothing to do with health hazards. It
relates only to property loss. See SECTION 1

LOSSES NOT INSURED, PARAGRAPH 1.

Additionally, in this case defendant State Farm argued in its Memorandum in Support of
Defendant's Motion for Summary Judgment two contentions which are somewhat difficult to
believe. First, State Farm contended that the warning provided by the State Farm agent on the
telephone to plaintiff on December 29, 2010 negated all legal consequences for defendant's
failure to warn plaintiff beginning and continuing thereafter on May 22,2010, seven months
earlier. Second, State Farm contended that some passing general comments made over the
telephone by one of its agents on December 29, 2010 to plaintiff, who had absolutely no medical
background, was sufficient to have met its duty to warn. (R., p. 329, 330, and 370)
Both of the above contentions by defendant State Farm are not correct from a legal
standpoint. Even more obvious, they are not correct from a logical standpoint.

B. THE MOTION TO AMEND WAS IMPROPERLY DENIED
Idaho Code of Civil Procedure, Rule 15( a) sets forth the applicable law relating to the
amendment of complaints after a responsive pleading is served or the action is set for trial. It is
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stated in Rule 15(a) that " ... a party may amend a pleading only by leave of court ... , and leave
shall be freely given when justice so requires."
1. The Punitive Damages Prayer

If a party requests the district court's leave to amend the complaint, not only to add
additional factual or legal allegations, but also to include a prayer for punitive damages, the law
contains an additional requirement. "The court shall allow the motion to amend the pleadings if,
after weighing the evidence presented, the court concludes that, the moving party has established
at such hearing a reasonable likelihood of proving facts at trial sufficient to support an award of
punitive damages." Idaho Code Section 6-1604
Idaho Code Section 6-1601 (9) provides:
"Punitive damages" means damages awarded to a claimant, over and above what will
compensate the claimant for actual personal injury and property damage, to serve the public
policies of punishing a defendant for outrageous conduct and of deterring future like conduct."
When a corporation is being sued, it is not necessary to establish that an officer or
director participated in or ratified the wrongful conduct to sustain an award of punitive damages
against the corporation. Linda Weinstein, et al. v. Prudential Property and Casualty, 233 P.3d
1221, 1236 (2010). See also Vendelen v. Costco Wholesale Corp., 140 Idaho 416 (2004).
Violations of statutes are to be considered by the jury where there was an extreme deviation from
the industry standards which warrants punitive damages. Linda Weinstein et al. v. Prudential
Property and Casualty, 233 P. 3d 1221, 1235 (2010).
A trial court should not conduct a mini-trial and decide the disputed factual issues raised
as the basis for a Motion To Amend The Complaint To Allege A Claim For Punitive Damages.
Duffin v. Idaho Crop Imp. Assoc., 126 Idaho 1002, 1013 (1995). This court's function is limited
to that of a gatekeeper, as punitive damage awards are a jury decision, subject to the trial court's
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authority to modify or overturn the jury verdict if it is determined that it does not conform to the
governing law. Cheney v. Palos Verdes Corp., 104 Idaho 897, 904 (1983).
Idaho has a legitimate interest in protecting its citizens from unscrupulous insurance
companies operating in the first party context because it is widely recognized by courts that a
"special relationship" exists between an insurer and an insured. Kirby Hall, et al. v. Farmers
Alliance Mutual Insurance Company, 145 Idaho 313, 324 (2008). See also Walston v.
Monumental Life Ins. Co. , 129 Idaho 211, 223 (1996). In cases which involve:
" ... deceptive business schemes operated for profit and often victimizing numerous
members of the public aside from the plaintiff', punitive treatment is warranted. Clearly in such
cases the award of punitive damages should aim at making the cost of such repetitive anti-social
conduct uneconomical." Cox v. Stolworthy, 94 Idaho 683, 692 (1972) (partially overruled on
different grounds in Cheney, et al. v. Palos Verdes Investment Corporation, et al., 104 Idaho 897
(1983).
The facts justifying the actual imposition of punitive damages in this action against
defendant State Farm Insurance Company are as follows:
1. Providing plaintiff with an extremely ambiguous Homeowners Insurance Policy which is non
understandable in many sections. This was in direct violation of Idaho Code Section 41-113(2)
and Insurance Code Section 41-1302.
2. Including in the Homeowners Policy all encompassing exclusions designed to confuse and
mistreat its insured in bad faith. In doing so, defendant was also failing to abstain from
deception, or practice honesty and equity in the insurance matters involving its Homeowners
Policy insured. Again, this was in direct violation of Idaho Code Section 41-113(2) and
Insurance Code Section 41-1302.
3. Failing to provide insurance coverage to plaintiff when it was contractually bound to do so.
This should have been obvious to defendant when plaintiff's experts, the only experts who
submitted affidavits in this motion, stated that there should be coverage in this case. Such
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conduct by defendant was in direct violation ofldaho Code Section 41-1329(1), (3), (4) and (6)
and Insurance Code Section 41-1302.
4. Denial of coverage when not even one policy exclusion reasonably applied. Again, this should
have been obvious to defendant when plaintiffs experts, the only experts who submitted
affidavits in this motion, stated that there were no applicable exclusions. Such conduct by
defendant was in direct violation ofldaho Code Section 41-1329(1), (3), (4) and (6) and
Insurance Code Section 41-1302.
5. The verbal denial, the e-mail denial, and the three completely inconsistent formal denial letters
were outrageous attempts to provide a reasonable explanation of the basis in the Homeowners
Insurance Policy for the denial of plaintiff's three claims. This was in direct violation ofldaho
Code Section 41-113(2), Insurance Code Section 41-1302, and Idaho Code Section 41-1329(14).
6. The blatant failure to follow Idaho Statutory and Supreme Court Law during the entire
handling of plaintiffs claims by defendant's agents, claims representatives and its management
personnel. This was in direct violation ofldaho Code Section 41-113(2), Insurance Code Section
41-1302, and all the provisions in Idaho Code Sections 41-13 29 cited above.
For all these reasons, plaintiff has established a reasonable likelihood of proving facts at
trial sufficient to support an award of punitive damages. Idaho Code Section 6-1604. Plaintiff's
motion to amend the complaint to add a prayer for punitive damages should have been granted.

2. The Diminution In Value Prayer
Unquestionably, plaintiff's home has diminished in value because ofthe wind and rain
storms damaging the house and property within it. Plaintiffbelieves all such damage was
covered by his Homeowners Insurance Policy with defendant State Farm.
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The damaged sections of the dwelling and property within it have significantly
deteriorated even more because of the continuing periods of time which passed between each
damaging wind and rain storm. This deterioration occurred because of defendant State Farm's
refusal to perform its Homeowners Policy contractual duties and pay to have all plaintiff's
relevant damages corrected.
The devaluation damages include: (1) holes, cracks and impairments inside and outside
home exterior and interior walls on the side of the home involved in the wind and rain storms,
(2) substantial injuries and harm to the window well and the surrounding area on the side of the
home previously referred to, (3) destruction of the wood flooring and wall moldings on the level
ofthe home where the flooding occurred, (4) damages to personal property on that level, and (5)
additional damages which will be proven during the trial of this matter.

3. The Cause Of Action For Personal Injury
Emotional distress damages are part of the noneconomic damages recoverable in a tort
case. Idaho Code Section 6-1601 (5). In a tort cause of action for personal injuries, emotional
distress damages are one type of noneconomic damages that can be recovered. Idaho Code
Section 6-1603
In this case, plaintiff has suffered severe emotional distress as a result of defendant's repeated
reckless and willful misconduct. Idaho Code Section 6-1603(4)(a). Additionally, he may have
also suffered unknown physical injuries or will sustain physical injuries in the future.
Plaintiff attempted to amend the complaint to add a personal injury cause of action for all
these reasons. The district court denied plaintiff's motion to do so.
Plaintiff believes the damages discussed above are sufficient to permit him to amend the
complaint in that justice requires it. Idaho Code Of Civil Procedure, Rule 15(a).
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C. THE MOTION FOR PROTECTIVE ORDER WAS IMPROPERLY GRANTED
Idaho Rule of Civil Procedure 26(b)(1) provides in part: "Parties may obtain discovery
regarding any matter, not privileged, which is relevant to the subject matter involved in the
pending action, whether it relates to a claim or defense ... "
Evidence of violation of the Unfair Claims Settlement Practices Act (Idaho Code Section
41- 1329) is admissible (not simply discoverable, but admissible) in an insurance bad faith case
to establish violation of insurance industry standards. Leslie Weinstein, et al. v. Prudential
Property And Casualty Insurance Company, 233 P. 3d 1221, 1236 (2010).
Plaintiffs emotional distress reflected by his grief, shame, humiliation, embarrassment, anger,
chagrin, disappointment and worry became significantly worse by reviewing an article published
by the Bloomberg news entitled HOME INSURERS' SECRET TACTICS CHEAT FIRE
VICTIMS, HIKE PROFITS. (Ex 9)
Bloomberg is a highly respected financial information provider, which is internationally
recognized. (Exhibit 9) In the above article, it is disclosed how State Farm has employed a
variety of procedures in different parts of the United States to pay homeowners far less than they
are entitled under their policies, or not at all. When many insureds made Homeowners Policy
claims, State Farm would simply dare such policyholders to fight back. (Ex 9; R., p.246)
Along these lines, the article states that the "wind/water issue has
spurred allegations that insurers (which purportedly includes State Farm, which is the largest
insurance company in the United States) manipulated the findings of adjusters and engineers."
( R., p.246) "Property insurance policies don't cover damage caused by flooding ... " (Ex 9; R.,
p. 252) But flooding damage that is caused, in part, by wind is covered.
In plaintiffs situation and in this lawsuit are the allegations that State Farm completely ignored
the obvious wind/rainwater damage coverage provision in plaintiffs Homeowners Policy, failed
to perform adequate investigation, and then applied over 100 different policy
exclusions to deny coverage on three occasions (R., p. 280 326, 327, 328- 330, 455, 783)
When defendant State Farm's three different exclusion letters are read in conjunction
with the Bloomberg News article "HOME INSURERS' SECRET TACTICS CHEAT FIRE
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VICTIMS, HIKE PROFITS (Ex 9), it is obvious to plaintiffthat defendant State Farm has
been conducting Idaho statewide misconduct against its insured's, who pay the insurance
company sizeable premiums every year.
Because plaintiff has been performing large amounts of volunteer work for many years,
helping out others, he is highly motivated to do whatever he is able to correct this situation.
Performing the discovery on State Farm's statewide practice with respect to its Homeowners
Policy insured's would assist plaintiff in doing this. It would also benefit plaintiff by presumably
uncovering evidence which plaintiff can use to prove his case. It is lastly possible that it could
additionally cause defendant State Farm to re-evaluate the ways it interprets and acts upon at
least some aspects of its Homeowners Policy claims.
The district judge though was unreceptive to any of these arguments and granted
defendant State Farm's Motion for Protective Order. His order should be overturned.

VI.
CONCLUSION
For all the above reasons, Plaintiff requests that this Court vacate the district court's proceedings
set forth above and remand the case for further proceedings.
Respectfully submitted this 30th day of April, 2012

By,

IZo 1V" 0 uvl\~~~ 'R~ '2.UJ
Roger Daniel Rizzo, In Pro Se
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I hereby certify that on April 30, 2012, I personally served a true and
correct copy of the Appellate Brief on the following persons:
James D. LaRue
Jeffrey A. Thomson
Craig R. Yabui
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1538
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Exhibit 1

ELAM & BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 East Front Street, Suite 300
Post Office Box 1539
8oise. Idaho 83701

Telephone 208 343-5454
Fax 208 384-5844
E-mail jatr1]elamburke.com

April 5, 2012

Christopher D. Rich
Clerk of the District Court
Ada County Courthouse
200 West Front Street
Boise. lD 83 702
RE:

Stephen W. Kenyon
Clerk of the Courts
Idaho Supreme Court
P.O. Box 83720
Boise, ID 83720-0101

Roger Daniel Rizzo v. State Farm Insurance Company
Ada County Case No. CV-OC-2010-23300
Supreme Court Docket No. 39611
E&B File No. 1-1274

Dear Mr. Rich and Mr. Kenyon:
Enclosed please find a copy of the corrected Clerk's Certificate of AppeaL Please note
that the attorney for Respondent will be Jeffrey A. Thomson. Please remove James D. LaRue as
he will not be representing the Respondent in this appeal. With this correction, the Clerk's
Certificate of Appeal appears to be in order.
Thank you for your attention to this matter.
Very truly yours,
ELAM & BURKE

JAT/nlp
Enclosure
cc:
Daniel Rizzo (w/encL)
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IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
EVA MARJE RlZZO,

Plaintiff,
and
ROGER DANIEL RlZZO,

SUPREMECOURTNO.

CLERK'S CERTIFICATE OF APPEAL

Plaintiff-Appellant,
vs.
STATE FARM INSURANCE
COMPANY,
Defendant-Respondent.
Appeal from: Fourth Judicial District, Ada County.
Honorable Timothy Hansen, presiding.
District Court case number: CV-OC-2010-23300
Appealed from; Memorandum Decision and Order, filed January 9, 2012.
Attorney for Appellant: Roger Daniel Rizzo, Appellant Pro Se
Attorney for Respondent: James-f>~~a&tle , , ,
Appealed by: Roger Daniel Rizzo
Appealed against: State Farm Insurance Co.
Notice of Appeal filed: January 27, 2012
Amended Notice of Appeal filed:
Second Amended Notice of Appeal filed:
Notice of Cross-Appeal filed:
Appellate fee paid: Yes
Respondent's Request for additional clerk's record filed:
Respondent's Request for additional reporter's transcript filed:
Name of Reporter:
Was reporter's transcript requested? No
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Roger Daniel Rizzo
1583 North Sundown Way
Eagle, Idaho 83616
938-1615
rogerrizzo4 7@yahoo.com
In Pro Per

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR THE
COUNTY OF ADA

Roger Daniel Rizzo,
Plaintiff

)
)
)
)

Vs.

) CASE NO.
) cv oc 1023300
)
)
)

State Farm Insurance Company,
Defendant

OBJECTION TO THE CLERKS RECORD FOR THE IDAHO SUPREME COURT
APPEAL

ProSe plaintiff hereby objects to the entire, all inclusive record
prepared by the Clerk of the District Court which has been transmitted
to the Idaho Supreme Court and served upon counsel for defendant
State Farm Insurance Company. Idaho Appellate Rule 29
Defendant State Farm did not request any additional documents for
this appeal. Plaintiff did request a few clearly identified documents (see
1

attached plaintiff's Notice of Appeal, the CLERKS'S CERTIFICATE OF
APPEAL and the April 5, 2012 letter from defendant's counsel- exhibits
1, 2 and 3).
Idaho Appellate Rule 19{c} provides:
" ... When the appellant has requested the ... standard clerk's ... record
per I.A.R. 28 and the respondent wants to include additional
documents, the respondent must file a request for this additional
material within 14 days of the filing of the notice of appeal ... that
eliminated these additional documents". (emboldening and underlining
added) That 14 day period elapsed six weeks ago.
Idaho Appellate Rule 28{a) provides:
"Designation of Record. Parties are responsible for designating the
documents which will comprise the clerk's record on appeal. The
standard record described in subsection {b) is not designed to include
many items i.e., motions for summary judgment, affidavits ... which
may be pertinent to the appeal in a specific case. Parties are
encouraged to designate a clerk's ... record more limited than the
standard record".
Despite Idaho Appellate Rule 19{c} and Idaho Appellate Rule 28{a}, the
Clerk of the District Court filed and served the entire, all inclusive case
record for the litigation entitled Roger Daniel Rizzo v. State Farm
Insurance Company. In doing so, the District Court Clerk violated the
above cited statutes.
The documents filed with the Idaho Supreme Court should have been
limited to only those documents which are the standard clerk's record
and those documents properly requested by plaintiff from the clerk's
record under Idaho Appellate Rules 19{c) and 28{a).
2

Idaho Appellate Rule 19(e) provides:

Sanctions. If the court concludes that a party or attorney has
vexatiously or unreasonably increased the costs of such litigation by
inclusion of irrelevant materials, the court may ... impose monetary
sanctions. See also Idaho Appellate Rule 21 (any appropriate sanctions)
It is obvious that including the entire, all inclusive case record is both
vexatious and unreasonable. It is also plainly apparent that a multitude
of the court records filed with the Idaho Supreme Court are completely
irrelevant to this appeal.
To permit defendant State Farm Insurance Company to refer to or cite
any documents from the entire record to the Idaho Supreme Court
would be to allow defendant's experienced, Idaho bar certified
attorneys from the Elam & Burke Law Firm to take obvious advantage
of the ProSe, permanently disabled plaintiff in this lawsuit.

Dated: April11, 2012

LA 0~ Q.}'-> [>ey f) \ Q) J RJIL"lb
Roger Daniel Rizzo
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James D. LaRue
Jeffrey A. Thomson
Craig R. Yabui
ELAM & BURKE, P.A.
25 1 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue- ISB #1780
Thomson- ISB #3380
Y abui - ISB #7706
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ROGER DANIEL RIZZO,
Plaintiffs,
vs.

STATE FARM INSURANCE COMPANY,

Case No. CV-OC-1023300
DEFENDANT-RESPONDENT'S
REQUEST FOR ADDITIONAL
RECORD

Defendant.

TO:

THE ABOVE NAMED APPELLANT, AND THE CLERK OF THE ABOVE
ENTITLED COURT:

NOTICE IS HEREBY GIVEN, that Defendant-Respondent ("State Farm") requests,
pursuant to Rules 27(b), 28(a) and 29(a), I.A.R., the inclusion of the followfng materials in the
clerk's record: The entire District Court file.

DEFENDANT-RESPONDENT'S REQUEST FOR ADDITIONAL RECORD- 1

I certify that a copy of this request was served upon the Clerk of the District Court and
upon all parties required to be served pursuant to Rule 20.

DATED this ~ day of April, 2012.
ELAM & BURKE, P.A.

e
At o

1

homson, Of the Firm
ys for Defendant

J

CERTIFICAT OF SERVICE
I HEREBY CERTIFY that on this __j_b_ day of April, 2012, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
Roger Daniel Rizzo
1583 North Sundown Way
Eagle, Idaho 83616

/U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

DEFENDANT-RESPONDENTS REQUEST FOR ADDITIONAL RECORD- 2

James D. LaRue
Jenfey A. Thomson
Craig R. Yabui
ELAM & BURKE, P.A.
25 I East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB # 1780
Thomson- ISB #3380
Y abui - ISB #7706
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ROGER DANIEL RIZZO,
Case No. CV-OC-1023300

Plaintiffs,
vs.

OPPOSITION TO OBJECTION TO
THE CLERK'S RECORD

STATE FARM INSURANCE COMPANY,
Defendant.

I. INTRODUCTION
Appellant (hereinafter referred to as "Rizzo") has filed a "motion" of objection to the
Clerk's Record because it includes more documents than were requested by the parties and
therefore is "over inclusive". Rizzo does not designate which documents to which he is
objecting. He docs not set forth any prejudice other than to claim that counsel for Respondent

OPPOSITION TO OBJECTION TO THE CLERK'S RECORD- I

(hereinafter referred to as "State Farm") would take advantage of him as a pro se appellant by
being able to refer to or cite to documents from the entire District Court file.
The "motion" to object should be denied. First, it does not specify the relief sought.
Second, Rizzo fails to show any actual prejudice by having an over-inclusive record. Third, his
objection is mooted by the contemporaneously filed Request for Additional Documents by State
Farm seeking to add the entire District Court File. This request seeks to add the entire file on the
basis that: (a) it is more judicially expedient to do so than to require the Clerk to cull the Clerk's
Record of documents; (b) it preserves judicial resources; (c) there is no prejudice to having the
entire District Court file before the appellate court; and (d) Rizzo has failed to identify any issues
on appeal thereby making it impossible for State Farm to determine which documents in the
District Court file may be relevant and needed. 1

II. ANALYSIS
Rule 27(b) ofthe Idaho Appellate Rules allows the Clerk ofthe District Court to scan the
entire District Court file as the Clerk's Record. It appears that is what the Clerk did here.
Although it gives the choice to the Appellant, it is clear from the entirety of Rule 27 that this
option is available in order to save judicial resources subject only to cost considerations for the
Appellant. In other words, sometimes it is easier for the Clerk, and less costly for the Appellant,
to scan the entire District Court file. In those circumstances where it would be more costly to the
Appellant to scan the entire file it is completely appropriate that it be up to the Appellant whether

1

State Farm is fully aware that some of the documents in the current Clerk's Record are
unlikely to be relevant to the appeal. Nevertheless, the process of identifying and culling
irrelevant documents from the record at this time would be a waste of time and money and would
be no guarantee that after Rizzo identifies his issues on appeal certain of those documents may be
come relevant.
OPPOSITION TO OBJECTION TO THE CLERK'S RECORD- 2

to pay that additional cost. In this case, however, it is State Farm's understanding that Rizzo paid
an estimated fee based on the preparation of the Rule 28 standard record and his request for the
inclusion of eight other documents. It does not appear that Rizzo has paid for more than he
requested. Consequently, the convenience of the Clerk should be considered and, if easier,
scanning of the entire District Court file makes judicial and economic sense. Without having to
pay an additional fee, there can be no prejudice to Rizzo.

It appears that the actual basis for the objection is Rizzo's belief that his designation of
the record in his Notice of Appeal locks down its content forevermore. He argues that State
Farm has made no cross-designation of the record within fourteen (14) days as contemplated by
I.A.R., Rule 19(c) and therefore Respondent has waived its right to add to the record. Rizzo is
correct that no such cross-designation has been made. This does not, however, set the record in
concrete.
I.A.R., Rule 28(c) allows any party to request any written document filed or lodged with
the District Court to be included in the Clerk's Record. There are no time limits for doing so.
I.A.R., Rule 29(a) allows, during the settlement of the record process, for any party to request
corrections, additions or deletions twenty-eight (28) days from the date of the service of the
Clerk's Record. Finally, I.A.R., Rule 30 allows any party to augment the Clerk's Record at any
time in the process, including up to and after oral argument. Consequently, Rizzo's limited
designation has not closed the record. The inclusion in the record by the Clerk of more than he
designated can be cured by a request to add or augment these documents to the record.
That is what State Farm has done contemporaneously with this opposition. It has filed a
Rule 27(b), 28(a) and 29(a) Request for Additional Documents asking that the entire District
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Court file be included. There is no prohibition against the Respondent from making that request.
This motion cures Rizzo's over-inclusive objection and is consistent with judicial economy and
Idaho case law. In Lamar Corp. v. City ofTwin Falls, 133 Idaho 36, 981 P.2d 1146 (1999), the
Idaho Supreme Court, addressing what should and should not be included in the Clerk's Record,
reasoned that judicial economy dictated it would be better to include an item that the Supreme
Court would be free not to consider than to wrongly strike it and go through the additional
process of augmentation. ld.
State Farm readily concedes that the entire District Court file will likely not be needed.
However, judicial economy dictates that it is much less time consuming and costly to retain the
entire District Court file than it would be to require the Clerk of the District Court to prepare a
new record limited only to Rizzo's designation. As the Idaho Supreme Court has noted, it is
easier for them to ignore documents than to strike them from the record leading to possible
augmentation later. This is especially true in this case.
In Rizzo's Notice of Appeal Appellate Rule 17, he fails to list any issues on appeal as
required by I.A.R., Rule 17(f). (See Exhibit A to Affidavit of Roger Daniel Rizzo.) Instead,
Rizzo lists the orders, decisions and judgment from which he appeals. (Jd. at pp. 3-4.) As a
consequence, State Farm has no idea what documents should be cross-designated and included in
the Clerk's Record since it does not yet know what issues Rizzo has with these various orders,
decisions and the judgment. As in Lamar, to leave all the documents in the Clerk's Records
rather than go through the inevitable additional process of augmentation when Rizzo finally
decides to enlighten Court and counsel about what issues form the bases of this appeal.
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III. CONCLUSION
Rizzo's "motion" of objection to the Clerk's Record should be denied. There is no
prejudice to having the entire District Court file in the Clerk's Record. In fact, given Rizzo's
failure to identity the issues on appeal it is far more efficient and economical to include the entire
file than to reduce it now only to be faced with augmenting it later.
Rizzo discusses sanctions in his objection. It is unclear, however, against whom he
believes sanctions should be imposed. No rules allow for sanctions against the Clerk of the
Court. Nor should they. Moreover, there are no grounds to sanction State Farm or its counsel
since they had no part in the preparation of the Clerk's Record. Rizzo states "if the court
concludes that a party or attorneys has vexatiously or unreasonably increased the costs of such
litigation by inclusion of irrelevant materials, the court may ... impose monetary sanctions."
Neither State Farm nor its attorneys have acted in any manner to warrant sanctions.
DATED

this~ day of April, 2012.
ELAM &,BURKE, P.A.
I
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this __Lk day of April, 2012, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
Roger Daniel Rizzo
1583 North Sundown Way
Eagle, Idaho 83616

~U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission
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Printed in U.S.A

HOMEOWNERS POLICY
DECLARATIONS CONTINUED
We agree to provide the insurance described in this policy:

3. we insure you on the basis your statements are true; and

1. based on your payment of premium for the coveragesyou
chose;

4. this policy contains all of the agreements between you
and us and any of our agents.

2. based on your compliance with all applicable provisions
of this policy; and

Unless otherwise indicated in the application, you state that
during the three years preceding the time of your application
lor this insurance your Loss History and Insurance History
are as follows:
.

3. in reliance on your statements in these Declarations.
You agree, by acceptance of this policy, that:
1. you will pay premiums when due and comply with the
provisions of the policy;
2. the statements in these Declarations are your statements and are true;

1. Loss History: you have not had any losses, insured or
not; and
2. Insurance History: you have not had any insurer or
agency cancel or refuse to issue or renew similar insurance to you or an.y househol(member.

DEFINITIONS
"You" and ''your" mean the "named insured" shown in the
Declarations. Your spouse is included if a resident of your
household. "We', "us" and "our" mean the Company shown
in the Declarations.
Certain words and phrases are defined as follows:
1. "bodily injury' means physical injury, sickness, or disease to a person. This includes required care, loss of
services and death resulting therefrom.
Bodily injury does not include:
a. any of the following which are communicable: disease, bacteria, parasite, virus, or other organism, any
of which are transmitted by any insured to any other
person;
b. the exposure to any such disease, bacteria, parasite,
virus, or other organism by any insured to any other
person; or
c. emotional distress, mental anguish, humiliation,
mental distress, mental injury, or any similar injury
unless it arises out of actual physical injury to some
person.

2. "business" means: a trade, profession or occupation.
This includes farming.'
3. "Declarations" means the policy Declarations, any
amended Declarations, the most recenNenewal notice
or certificate, an Evidence of Insurance form or any
endorsement changing any oftnese!JI1:
... i\M j\/c.

4. "insured" means you and,if residents of your household:
a. your relatives; and
b. any other person under'the age of 21 who is in the
care of a person descriP,~d. above.
-1~

...

Under Section II, "insur~d" .C\I,so means:
''~

'_)

•

I

c. with respect to animals or watercraft to which this
policy applies, the person or organization legally
responsible tor them. However, the animal or watercraft must be owned by you or a person included in
4.a. or 4.b. A person or organization using or having
custody of these animals or watercraft in the course
of a business, or without permission of the owner, is
not an insured; and
FP-7955

5.

d. with respect to any vehicle to which this
plies, any person while engaged in your
or the employment of a person included in <+.a.~~.o.

e; and

myou
te that
cation
Jistory
red or
rer '
in;

vehicle;
c. a motorized golf cart, snowmobile, motorized bicycle,
y!i!l'lotorized tricycle, all-terrain vehicle or any other
.wcrSJmllar type equ1pment owned by an insured and
designed or used for recreational or utility purposes
off public roads, while off an insured location. A
motorized golf cart while used for golfing purposes is
not a motor vehicle; and

5. "insured location" means:
a. the residence premises;
b. the part of any other premises, other structures·arilr
grounds used by you as a residence. This includE!S;,
premises, structures and grounds you acquire whilfi:
this policy is in effect for your use as a residence; .i

~ any vehicle while being towed by or carried on a
dnL,vehicle included in 6.a., 6.b. or 6.c.

c. any premises used by you in connection with the
premises included· in.s.a..:or 5.b.;

fH"occurrence", when used in Section II of this policy,
means an accident, including exposure to conditions,
·~ w):lieh
results in:
t

d. any partpJ,ii pr,eQilSes not owned by an insured but
where an insured is temporarily residing;

! ,__

a. bodily injury; or

e. land owned by or rented to an insured on which a
one or two family dwelling is being constructed as a
residence for an insured;

f.
)ation.

:, any
notice
)r any

Qr carried on a vehicle included in 6.a. is not a motor

b. ::property damage;
,·.j.

during {ne_policy period. Repeated or continuous expo_sure t0:1@.~same general conditions is considered to be
· "one. -·- occtiti'ence.
,.,,. ;c,

individual or family cemetery plots or burial vaults
owned by an insured;

~:e~~:

8. "property damage" means physical damage to or destruction of tangible property, including loss of use of this
property. Theft or conversion of property by any insured
is not property damage.

g. any part of a premises occasionally rented to an
insured for other than business purposes;
h. vacant land owned by or rented to an insured. This
does not include farm land; and
<1.

9. "residence employee" means an employee of an insured who performs duties, including household or domestic services, in connection with the maintenance or
use' of the residence premises. This includes employees who perform similar duties elsewhere for you. This
does not include employees while performing duties in
connection with the business of an insured.

'"-b!

i.
ehold:

farm land (without buildings), rented or held for rental
to others, but not to exceed a total of 500 acres,
regardless of the number of locations.
~orJ·
._<a

in the

6. "motor vehicle", when used in Section II oi th§ policy,
means:
'·~1;.

::·,:J

10. "residence premises" means:

a. a motorized land vehicle designed fortra )public
roads or subject to motor vehicle regis
~.n. A motorized land vehicle in dead storage ... · 'insured
location is not a motor vehicle;
"ci'~
:h this
egally
waterded in
1avir-

a. the one, two, three or four-family dwelling, other
structures and grounds; or
b. that part of any other building;

b. a trailer or semi-trailer designed for. travel on public
roads and subject to motor vehicle-:..registration. A
boat, camp, home or utility trailer not being towed by

where you reside and which is shown in the Declara·
tions.

:ot
ner, ,;:;
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SECTION I - COVERAGES
COVERAGE A ·DWELLING

otherwise forming a part of the realty. AI your request, we
will cover personal property owned by others while the
property is on the part of the residence premises occupied exclusively by an insured. Atyeur r~quest, we will
also cover personal property owned by a guest or a
residence employee, while the property is in any other
residence occupied by an insured.

1. Dwelling. We cover the dwelling used principally as a
private residence on the residence premises shown in
the Declarations.
Dwelling includes:
a. structures attached to the dwelling;

We coverp~lspnal property usually situated at an insured's resiaerice, other than the residence premises,
for up to $1 ,OOOJoElO% of the Coverage B limit, whichever is greater. This:limitation does not apply to personal
property in a newly acquired principal residence for the
first 30 days· after you start moving the property there. If
the residence premises is a newly acquired principal
residence, personal prp,A~rty in your immediate past
principal residence is @l}Mf>Ject to this limitation for the
first 30 days after the irit:~PS2D of this policy.

b. materials and supplies located on or adjacent to the
residence premises for use in the construction,
alteration or repair of th~ dwelling or o,ther structures
on the residence premises;
c. foundation, floor slab and footings supporting the
dwelling; and
d. wall-to-wall carpeting attached to the dwelling.
2. Dwelling Extension. We cover other structures on the
residence premises, separated from the dwelling by
clear space. Structures connected to the dwelling by only
a fence, utility line, or similar connection are considered
to be other structures.

Special Limits of Liability" TI,Je~e limits do not increase
the Coverage B limit. The sP.ecial limit for each of the
following categories is the totNr1\H,it for each loss for all
property in that category:
~ ,

We do not cover other structures:

a. $200 on money, coins and medals, including any of
these that are a part of a co)I~~Qj)11~nd,bank notes;

a. not permanently attached to or otherwise forming a
part of the realty;

b. $1 ,ooo on property used or inten:d~d use in a
business, including merchandise held as samples or
for sale or for delivery after sale, while.on the residence premises. This coverage is limited to $250 on
such property away from the residence premises.

for

b. used in whole or in part for business purposes; or
c. rented or held for rental to a person not a tenant of
the dwelling, unless used solely as aprivate garage.
3. Property Not Covered. We do not cover:

Electronic data processing system equipment or the
recording or storage media used with that equipment
is not included under this coverage;

a. land, including the land necessary to support any
Coverage A property;

c. $1,000 on securitie.s~ checks, cashier's checks, traveler's checks, money;Qrders and other negotiable
instruments, accounts, deeds, evidences of debt,
letters of credit, notes other than bank notes, manuscripts, passports and tickets;

b. any costs required to replace, rebuild, stabilize, or
otherwise restore the land; or
c. the costs of repair techniques designed to compensate for or prevent land instability to any property,
whether or not insured under Coverage A.

d. $1,000 on watercraft of all types and outboard motors, including their trailers, furnishings and equipment;

COVERAGE 8 • PERSONAL PROPERTY
1. Property Covered. We cover personal property owned
or used by an insured while it is anywhere in the world.
This includes structures not permanently attached to or

e. $1,000 on trailers not used with watercraft;

3
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2.

f.
rrequest. we
ers while the
mises occuJUest, we will
1 guest or a
in any other

h. $2,500 for loss by theft of silverware and g·oldll
·.,.-.~
i. $5,000 on electronic data processing system.
men! and the recording or storage media usecf
,·
that equipment. There is no coverage for said'
men! or media while located away from the
dence premises except when said equipment:.CJ( :
media are removed from the residence premises .
the purpose of repair, servicing or temporary use: Ani
insured student's equipment and media are covered'l .
while at a residence away from home; and

;;d at an in-

101 increase
each of the
1 loss for all

j.

$5,000 on any one article and $10,000 in the aggregate for loss by theft of any rug, carpet (except
wall-to-wall carpet), tapestry, wall-hanging or other
similar article.

·ding any of
Jank notes;
)r use in a
samples or
>n the resilto$250 on
Jremises.
11ent or the
equipment
1ecks, travnegotiable
1s of debt,
·tes, manu-
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:·q··· books of account, abstracts, drawings, card index
• ry=-· systems and other records. This exclusion does not
apply to any recording or storage media for electronic
data processing. We will cover the cost of blank
Y· books, cards or other blank material plus the cost of
;;:· labor you incur for :~::.nscribing or copying such re.·-·~
cords; or

(Additional Living Expense. When a loss Insured
·e:·auses the residence premises to become uninhabitable, we will cover the necessary increase in cost you
incur to maintain your standard of living for up to 24
months. Our payment is limited to incurred costs for the
shortest of: (a) the time required to repair or replace the
premises; (b) the time required for your household to
settle elsewhere; or (c) 24 months. This coverage is not
reduced by the expiration of this policy.

.

c. any engine or motor propelled vehicle or machine,
including the parts, designed for movement on land:
We do cover those not licensed for use on pub!~
highways which are:
(1) used solely to service the insured location; or

(2) designed for assisting the handicapped;

2. Fair Rental Value. When a l oss Insured causes that part

d. devices or instruments for the recording or r~produc:
tion of sound permanently attached to an '~ngine or
motor propelled vehicle. We do not cover tapes,
wires, records or other mediums that 1119-Y~ be used
with these devices or instruments whilein;!he vehicle;

of the residence premises rented to others or held for
rental by you to become uninhabitable, we will cover its
fair rental value. Payment shall be for the shortest time
required to repair or replace the part of the premises
rented or held for rental, but not to exceed 12 months.
This period of time is not limited by expiration of this
policy. Fair rental value shall not include any expense that
does not continue while that part of the residence prem·
ises rented or held for rental is uninhabitable.

e. aircraft and parts;
property of roomers, boarders,_tenants and other
residents not related to an insured. We do cover
property of roomers, boarders and other residents
related to an insured;

3. Prohibited Use. When a civil authority prohibits your use
of the residence premises because of direct damage to
a neighboring premises by a Loss Insured, we will cover
any resulting Additional Living Expense and Fair Rental

g. property regularly rented or held for rental to others
by an insured. This exclusion does not apply to

t;

l,'h= any citizens band radios, radio telephones, radio
-~ -·transceivers, radio transmitters, radar or laser detect iDs tors, antennas and other similar equipment perma,i)il.. nently attached to an engine or motor propelled
. -. vehicle;
:«->!J"

COVERAGE C • LOSS OF USE

b. animals, birds or fish;

f.
tboard moand --·Jip-

:. '

''

.fuilJproperty rented or held for rental to others away from
:.:: the residence premises;

l i j,C{

a. articles separately described and specifically insured
in this oriihy·other insurance;
... ~···!~ .~).."'"'! .: ..-..

in a sleeping room rented to

,. k: recording or storage media for electronic data processing that cannot be replaced with other of like kind
_, and quality on the current retail market.

2. Property Not Covered. We do not cover:

~: ·

c.~¥:Av property of an insured
i others by an insured;
~·

g. $2,500 for loss by theft of firearms;

epremises,
limit, which' to personal
ence for the
erty there. If
ed Qiincipal
ec'
past
at1~
_r the

$2,500 on stamps, trading cards and comtc ~b.Qo~~.
including any of these-that are a part of a,gpHe€1iooi~ ·

4
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Value. Coverage is for a period not exceeding two weeks
while use is prohibited.

4. Fire Department Service Charge. We will pay up to
$500 for your liability assumed by contract or agreement
for fire department charges. This means charges incurred
when the fire department is called to save or protect
covered property from a Loss Insured. No deductible
applies to this coverage. This coverage may increase the
limit otherwise applicable.

We do not cover loss or expense due to cancellation of
a lease or agreement.
SECTION I ·ADDITIONAL COVERAGES
The following Additional Coverages are subject to all the
terms, provisions, exclusions and conditions of this policy.

5. Property Removed, .Coyered property, while being removed from a premises.· endangered by a Loss Insured,
is covered for'..any.a<>eid,ental direchp,hysicalloss. This
coverage also·applies to thee property·forup to 30 days
while .removed: We will also pay·for reasonable expenses
incurred by you for the removal and return of the covered
property. This coverage does not increase the limit applying to the property being removed.

1. Debris Removal. We will pay the reasonable expenses
you incur in the removal of debris of covered property
damaged by a Loss Insured. This expense is included in
the limit applying to the damaged property.
When the amount payable for the property damage plus
the debris removal exceeds the limit for the damaged
property, an additional 5% of that limit is available for
debris removal expense. This additional amount of insurance does not apply to Additional Coverage, item 3.
Trees, Shrubs and Other Plants.

7. PO\
!os~

ture
pia<
lion
res
pre
not

6. Credit Card, Bank Fund Transfer Card, Forgery and
Counterfeit Money.
a. We will pay up to $1,000 for:
(1) the legal obligation of an insured to pay because
of the theft or unauthorized use of credit cards
and bank fund transfer cards issued to or registered in an insured's name. If an insured has
not complied with all terms and conditions under
which the cards are issued, we do not cover use
by an insured or anyone els~;

We will also pay up to $500 in the aggregate for each loss
to cover the reasonable expenses you incur in the removal of tree debris from the residence premises when
the tree has caused a Loss Insured to Coverage A
property.
2. Temporary Repairs. If damage is caused by a Loss
Insured, we will pay the reasonable and necessary cost
you incur for temporary repairs to covered property to
protect the property from further immediate damage or
loss. This coverage does not increase the limit applying
to the property being repaired.

(2) loss to an insured caused by forgery or alteration
of any check or negotiable instrument; and

8. Ref
cov
the
me1
IS k
pro•
cov
not
a.

(3) loss to an insured through acceptance in good
faith of counterfeit United States or Canadian
paper currency.

3. Trees, Shrubs and Other Plants. We cover outdoor
trees, shrubs, plants or lawns, on the residence prem·
ises, for direct loss caused by the following: Fire or
lightning, Explosion, Riot or civil commotion, Aircraft,
Vehicles (not owned or operated by a resident of the
residence premises), Vandalism or malicious mischief
or Theft.

b.

No deductible applie& to this coverage.

Thi~

We will not pay more'tf:lan the limit stated above for
forgery or alteration committed by any one person.
This limit applies when the forgery or alteration involves one or more instruments in the same loss.
b. We do not cover loss arising out of business pursuits
or dishonesty of an insured.

The limit for this coverage, including the removal of
debris, shall not exceed 5% of the amount shown in the
Declarations for COVERAGE A - DWELLING. We will
not pay more than $500 for any one outdoor tree, shrub
or plant, including debris removal expense. This coverage may increase the limit otherwise applicable. We do
not cover property grown for business purposes.

c. Defense:

5

dan
9. Ars
leac
to ~
1ncr
1,(
nun

s

10.

Vol~

(1) We may make any investigation and settle any

COV!

claim or suit that we decide is·appropriate. Our
obligation to defend claims of suits ends when

buil(
loss
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the amount we pay for the loss equals:our limitotl
liability.
·nt ·:r , .uO

ha7CrbvoJcanic
blast or airborne shock waves;
;J( _,
b>: ash, dust or particulate matter; or

(2) If claim is made or a suit is brought:agailSIJaif

'"{~

:f';-1 r-.

·'·'c:'"l'ava flow.

insured for liability under the Credit Canfoll&ric
Fund Transfer Card coverage, we wiR •
defense. This defense is at our expense
sel of our choice.
:I ~

We will also pay for the removal of that ash, dust or
"iparticulate matter which has caused direct physical loss
·: "*flY.'~ covered building or covered property contained in a
;;cl%ilding.
·

111

(3) We have the option to defend at our exp
insured or an insured's bank against a!JI
for the enforcement of payment under the
gery coverage.
.,.. ·. •

1

One or more volcanic eruptions that occur within a 72hour period shall be considered one volcanic eruption.

This coverage does not increase the limit applying to the
7. Power Interruption. We cover accidental direct physicil
damaged property.
loss caused directly or indirectly by a change of tempe:~
lure which''reSblts from power interruption that tak~·$'
1L Collapse. We insure only for direct physical loss to
place on the residence premises. The power interrup~
c covered property involving the sudden, entire collapse of
a building or any part of a building.
lion must be caused by a Loss Insured occurring on thfl ~"
residence premises. The power lines off the residence;;..<::
Collapse means actually fallen down or fallen into pieces.
premises must remain energized. This coverage does.
It does not include settling, cracking, shrinking, bulging,
not increase the limit applying to the damaged property.
.. e;>:pansion, sagging or bowing.
8. Refrigerated Products. Coverage B is extended to
The collapse must be directly and immediately caused
cover the contents of deep freeze or refrigerated units on.
only
by one or more of the following:
the residence premises for loss due to power failure or
mechanical failure. If mechanical failure or power failure
a. perils described in SECTION I· LOSSES INSURED,
is known to you, all reasonable means must be used to
COVERAGE 8 · PERSONAL PROPERTY. These
protect the property insured from further damage or this
perils apply to covered building and personal property
coverage is void. Power failure or mechanical failure shall
for loss insured by this Additional Coverage;
not include:
b. hidden decay of a supporting or weight-bearing struca. removal of a plug from an electrical outlet; or
tural member of the building;
~·..!

b. turning off an electrical switch unless caused by a
Loss Insured.

c. hidden insect or vermin damage to a structural member of the building;

This coverage does not increase the limit applying to the
damaged property.

d. weight of contents, equipment. animals or people;
e. weight of ice, snow, sleet or rain which collects on a •
roof; or

9. Arson Reward. We will pay $1,000 for information which
leads to an arson conviction in connection with a fire loss
to property covered by this policy. This coverage may
increase the limit otherwise applicable. However, the
$1 ,000 limit shall not be increased regardless of the
number of persons providing information.

f.

use of defective material or methods in the construction (includes remodeling or renovation) of the building, if the collapse occurs during the course of the
construction of the building.

Loss to an awning, fence, patio, pavement, swimming
pool, underground pipe, flue, drain, cesspool, septic tank,
foundation, retaining wall, bulkhead, pier, wharf or dock
is not included under items b., c., d., e. and f. unless the

10. Volcanic Action. We cover direct physical loss to a
covered building or covered property contained in a
building resulting from the eruption of a volcano when the
loss is directly and immediately caused by:

6
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loss is the direct and immediate cause of the collapse of
the building.

increased at the same rate as the increase in the Inflation
Coverage Index shown in the Declarations.

This coverage does not increase the limit applying to the
damaged property.

To find the limits on a given date:
1. divide the Index on that date by the Index as of the
effective date of this Inflation Coverage provision; then

12. Locks. We will pay the reasonable expenses you incur
to re-key locks on exterior doors 9Uhe dwelling located
on the residence premises, when the keys to those
locks are a part of a covered theft loss.

2. multiply the resulting factor by the limits of liability for
Coverage A, Coverag_eB andQption ID separately.
The limits of liability will not be reduced to less than the
amounts shown iii the Declarations.

No deductible applies to this coverage.

If during the term ofthis policy the CoverageAiimitof liability
is changed at your request, the effective date of this Inflation
Coverage provision is changed to coincide with the effective
date of such change.

INFLATION COVERAGE
The limits of liability shown in the Declarations for Coverage A, Coverage B and, when app)ipaple, Option ID will be

SECTION I - LOSSESJNSURED
c

COVERAGE A· DWELLING

6. Vehicles, meaning impact by a vehicle.

We insure for accidental direct physical loss to the property
described in Coverage A, except as provided in SECTION I •
LOSSES NOT INSURED.

7. Smoke, meaning sudden and accidental damage from
smoke.
This peril does not include loss caused by smoke from
agricultural smudging or industrial operations.

COVERAGE B · PERSONAL PROPERTY

8. Vandalism or malicious mischief, meaning only willful
and malicious damage to or destruction .of property.

We insure for accidental direct physical loss to property
described in Coverage B caused by the following perils,
except as provided in SECTION I· LOSSES NOT INSURED:

9. Theft, including attempted theft and loss of property from
a known location when it is probable that the property has
been stolen.

1. Fire or lightning.
2. Windstorm or hail. This peril does not include loss to
property contained in a building caused by rain, snow,
sleet, sand or dust. This limitation does not apply when
the direct force of wind or hail d. amages the building
causing an opening in a roof or wall and the rain, snow,
sleet, sand or dust enters through this opening.

This peril does not iriCfude:
a. loss of a preciousc~r-semi-precious
setting;

r((

stone~

~

b. loss caused by theft: ,....
.-·

~

._,·,

(1) committed by an insured or by any other person
regularly residing on! the insured location. Property of a student who is an insured is covered
while located at a residence away from home, if
the theft is committed by a person who is not an
insured;

This peril includes loss to watercraft of all types and their
trailers, furnishings, equipment, and outboard motors,
only while inside a fully enclosed building.
3. Explosion.
4. Riot or civil commotion.

(2) in or to a dwelling under construction or of materials and supplies for use in the construction until
the dwelling is completed and occupied; or

5. Aircraft, including self-propelled missiles and spacecraft.

7
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(3) from the part of a residenf~~J"~Ul!~,~,.r;_e_nted7!q
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(b) of money, bank notes, bullion, ,.,..,._,,_,_.:.-:=ware, silver, silverware, pe~_,.,1.:..:.. ,..."'=""."'*
num, coins and medals;
·' 0
(c) of securities, checks, cashier's chedtSiia'teler's checks, money orders and oth91"'
liable instruments, accounts, dl:fids,
eVidences of debt, letters of credit, n~
other than bank notes, manuscripts, paSA'ports, tickets and stamps; or
·.;

c. loss caused by theft that occurs away from the residence premises of:
image from

3.

l only willful
·operty.
operty from
1roperty has

ne from its

ther person
rtion. Propis covered
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·uction until
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u a: ~

This peril does not include loss:

i

(d) of jewelry, watches, fur garments and garments trimmed with fur, precious and semiprecious stones;

>moke from

12.,S.udd.e.n and accidental discharge or overflow of water
"· /)[ staamJrom within a plumbing, heating, air conditioning
.;Bf~~bmatic fire protective sprinkler system, or from
·' ·' . '"a household appliance.

(1) property while at any other residence owned,
rented to; or occupied by an insured, except
while· an?frtsured is temporarily residing there.
PropertY of a s'tudenfwho is an insured is covered while at a residence away from home;

a. to the system or appliance from which the water or
steam escaped;
b. caused by or resulting from freezing;
·<F c. caused by or resulting from water or sewage from
':W '
outside the residence premises plumbing system
that enters through sewers or drains, or water which
enters into and overflows from within a sump pump,
sump pump well or any other system designed to
remove subsurface water which is drained from the
foundation area; or

d. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
corrosion, rust, mold, or wet or dry rot.
13, Sudden and accidental tearing asunder, cracking,
· burning or bulging of a steam or hot water heating
.. s;yst?m, an air conditioning or automatic fire protective
, sprinkler system, or an appliance for heating water.
This peril does not include loss:

(2) watercraft of all types, including their furnishings,
equipment and outboard motors; or
(3) trailers and campers designed to be pulled by or
carried on a vehicle.

If the residence premises is a newly acquired principal residence, property in the immediate past principal residence shall not be considered property
away from the residence premises for the first 30
days after the inception of this policy.
10. Falling objects. This peril does not include loss to property contained in a building unless the roof or an exterior
wall of the building is first damaged by a falling object
Damage to the falling object itself is not included.
11. Weight of ice, snow or sleet which causes damage to
property contained in a building.

a. caused by or resulting from freezing; or
b. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
corrosion, rust, mold, or wet or dry rot.

14. Freezing of a plumbing, heating, air conditioning or automatic fire protective sprinkler system, or of a household
appliance.
This peril does not include loss on the residence prem·
ises while the dwelling is vacant, unoccupied or being
constructed, unless you have used reasonable care to:
a. maintain heat in the building; or
b. shut off the water supply and drain the system and
appliances of water.

FP-i955

15. Sudden and accidental damage to electrical appli-

16. Breakage of glass, meaning damage to personal prop-

ances, devices, fixtures and wiring from an increase or
decrease of artificially generated ele_ctrical current. We
will pay up to $1,000 under this peril for each damaged
item described above.

erty caused by breakage of glass which is a part of a
building on the residence premises. There is no coverage lor loss or damage to the glass.

wo
of

Q

f.

continuous or repeated seepage or leakage of water
or steam. from a:
..
- ,(

HOI
a. tl
Ins

2. We

SECTION I LOSSES NOT INSURED
1. We do not insure for any loss to the property described
in Coverage A which consists of, or is directly and immediately caused by, one or more of the perils listed in items
a. through n. below, regardle_ss of whether the loss occurs
suddenly or gradually, involves isolated or widespread
damage, arises from natural or external forces, or occurs
as a result of any combination of. these:

n.

:.{'f'~,;,I.J;'

SU<
8VE

(1) heating,:·air conditioriing,or automatic fire protective sprinkler system;

ca1
ex'
ev

(2) household appliance; or

Wil

for

(3.) plumbing system, including from, within or
around any shower stall, shower bath, tub installation, or other plumbing fixture, including their
walls, ceilings .or floors;

a. collapse, except as specifically provided in SEC·
TION I · ADDITIONAL COVERAGES, Collapse;
b. freezing of a plumbing, heating, air conditioning or
automatic fire protective sprinkler system, or of a
household appliance, or by discharge, leakage or
overflow from within the system or appliance caused
by freezing. This exclusion only applies while the
dwelling is vacant, unoccupied or being constructed.
This exclusion does not apply if you have used reasonable care to:

which occurs over a period oftinie: If loss to covered
property is caused by water or steam not otherwise
excluded, we will cover the cost of tearing out and
replacing any part of the building necessary to repair
the system or appliance. We do not cover loss to the
system or appliance from which the water or steam
escaped;

(1) maintain heat in the building; or

a.

b.

g. wear, tear, marring, scratching, deterioration, inherent vice, latent defect or mechanical breakdown;

(2) shut off the water supply and drain the system
and appliances of water;

h. corrosion, electrolysis or rust;

c. freezing, thawing, pressure or weight of water or ice,
whether driven by wind or not, to a swimming pool,
hot tub or spa, including their filtration and circulation
systems, fence, pavement, patio, foundation, retaining wall, bulkhead, pier, wharf or dock;

1.

mold, fungus or wet or dry rot;

j.

contamination;

c

k. smog, smoke from agricultural smudging or industrial
operations;

d. thefUn or to a dwelling under construction, or of
materials and supplies for use in the construction,
until the dwelling is completed and occupied;

settling, cracking, shrinkiAg, bulging, or expansion of
pavements, patios, foundation, walls, floors, roofs or
ceilings;

e. vandalism or malicious mischief or breakage of. glass
and safety glazing materia lsi! the dwelling has been
vacant for more than 30 consecutive days immediately before the loss. Adwelling being constructed is
not considered vacant;

m. birds, vermin, rodents, insects, or domestic animals.
We do cover the breakage of glass or safety glazing
material which is a part of a building, when caused
by birds, vermin, rodents, insects or domestic animals; or

9
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ersonal prop- . .n. pressure from -or p,r~§.a?~~QU.r~~H_pbrub or plant .'
roots.
·· :"-''{o~ alnsrnev;
s a part of a .;,
3is no coverHowever, we do insure for any
a. through m. unless the resulting. IO~~§II!IIIW~~·r,~
Insured by this Section.

~age

of water

ic fire protec-

'· in or
th,'
~ stallcluding their

n,

3S to cove red
1ot otherwise
~ring out and
sary to repair
·er loss to the
1ter or steam

•ration, inhereakdown;

J

:;;;:non .; :cJ~bsurface water which is drained from the foun-

dation area: or

. ..

~J-. water
1

below the surface of the ground, including

~nl1!2 ··-' ' ~water which exerts pressure on, or seeps or leaks
:v1!eoc: through a building, sidewalk, driveway, founda-

tion, swimming pool or other structure.
2. We do not insure under any coverage for l1hllt.lllil!lllt~
would not have occurred in the absence
.However, we do insure for any direct loss by fire,
of the following excluded events. We do
explosion or theft resulting from water damage, prosuch loss regardless of: (a) the cause of the excUIId~o
vided the resulting loss is itself a Loss Insured.
event; or (b) other causes of the loss; or (c) whether, · .
causes acted concurrently or in any sequence Witit
~:; ,J d. , Neglect, meaning neglect of the insured to use all
reasonable means to save and preserve property at
excluded event to produce the loss; or {d) whether,ifi& ·
,, 151 and after the time of a loss, or when property is
event occurs suddenly or gradually, involves isolated 'Or!S.
~rl't
endangered.
widespread damage, arises from natural or external,.-:
forces, or occurs as a result of any combination of these: ...
e. War, including any undeclared war, civil war, insurrection , rebellion, revolution, warlike act by a military
a. Ordinance or Law, meaning enforcement of any
force or military personnel, destruction or seizure or
ordinance or law regulating the construction, repair
or demolition of a building or other structure.
use for a military purpose, and including any consequence of any of these. Discharge of a nuclear
b. E~~~,~~ye'fnent, meaning the sinking, rising, shift-·F·
weapon shall be deemed a warlike act even if acci. : • irig, i:ixpanding or contracting of earth, all whether :
dental.
,.,:>·' combined with water or not. Earth movement includes but is not limited to earthquake, landslide, ~
f. Nuclear Hazard, meaning any nuclear reaction , ramudflow, mudslide, sinkhole, subsidence, erosion or ~
_,c; . diation, or radioactive contamination, all whether conmovement resulting from improper compaction, site;~
trolled or uncontrolled or however caused, or any
selection or any other external forces. Earth mov~.
consequence of any of these. Loss caused by the
men! also includes volcanic explosion or lava flow~ ·
nuclear hazard shall not be considered loss caused
except as specifically provided in SECTION I · : AD-~.
by fire , explosion or smoke.
DITIONAL COVERAGES, Volcanic Action.
However, we do insure for any direct loss by fire
However, we do insure for any direct los~ by;; fll'~
resulting from the nuclear hazard, provided the resultresulting from earth movement, provided the reSulting fire loss is itself a Loss Insured.
ing fire loss is itself a Loss Insured. .
,:/ ;,...,_ -.•_. .
' =.
.
3. We do not insure under any coverage for any loss conc. Water Damage, meaning:
,
sisting of one or more of the items below. Further, we do
not insure for loss described in paragraphs 1. and 2.
{1) flood, surface water, waves, tidal watei';tsunami;
immediately above regardless of whether one or more of
seiche, overtlow of a body of wateE~.o;spray from
the following: (a) directly or indirectly cause, contribute to
any of these, all whether driven t;Jy;:_wind or not;
or aggravate the loss; or (b) occur before, at the same
(2) water or sewage from outsicj~ ~ Vf~ residence
time, or after the loss or any other cause of the loss:
premises plumbing system tn~~f~~riters through
sewers or drains, or water\vmch enters into and
.a. conduct, act, failure to act, or decision of any person,
overflows from within a sum_ppump, sump pump
group, organization or governmental body whether
well or any other system designed to remove
intentional, wrongful, negligent, or without fault;
~

g or industrial
expansion of
oors, roofs or
3stic animals.
.L-,.ing
wh,_
,ed
jomestic ani-

;at
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b. defecc weakness, inadequacy, fault or unsoundness
in:

of any property (including land, structures, or improvements of any kind) whether on or off the resi·
dence premises; or

(1) planning, zoning, development, surveying, siting;

c. weather conditions.
(2) design, specifications, workmanship, construction, grading, compaction:

However, we do insure for any resulting loss from items
a., b. and c. unless the resulting loss is itself a Loss Not
Insured by this Section.

(3) materials used in construction or repair; or

(4) maintenance;

SECTION 1- LOSS SEITLEMENT
Only the Loss Settlement provisions shown in the Declara·
tions apply. We will settle covered property losses according
to the following.

(4) we will not pay for increased costs resulting from

enforcement of any ordinance or law regulating:
the construction, repair or demolition of a building
9r other structure, except as provided under Op·
tion OL • Building Ordinance or Law Cover· i
age.

COVERAGE A • DWELLING
1. A1 • Replacement Cost Loss Settlement •
Similar Construction.

b. Woodfences: We will pay the actual cash value at
the time of loss for loss or damage to wood fences,
not to exceed the limit of liability shown in the Dec! a·
rations for COVERAGE A • DWELLING EXTENSION.

a. We will pay the cost to repair or replace with similar
construction and for the same use on the premises
shown in the Declarations, the damaged part of the
property covered under SECTION I· COVERAGES,
COVERAGE A • DWELLING, except for wood
fences, subject to the following:

b.

2. A2 • Reptacement Cost Loss Settlement·
Common Construction.

(1) until actual repair or replacement is completed,
we will pay only the actual cash value at the time
of the loss of the damaged part of the property,
up to the applicable limit of liability shown in the
Declarations, not to exceed the cost io repair or
replace the damaged part of the property;

a. We will pay the cost toJepairorreplacewith common
construction and for th&'same use on the premises
shown in the Declarations, the damaged part of the
proper:ty covered under SECTION I ·COVERAGES,
COVERAGE A • DWELLING, except for wood
fences, subject to the following:

(2) when the repair or replacement is actually completed, we will pay the covered additional amount
you actually and necessarily spend to repair or
replace the damaged part of the property, or an
amount up to the applicable limit of liability shown
in the Declarations, whichever is less;
·

(1) we will pay only for repair or replacement of the
damaged part of the property with common construction' techniques and materials commonly
used by the building trades in standard new
construction. We will not pay thecost to repair or
replace obsolete, antique or custom construction
with like kind and quality;

(3) to receive any additional payments on a replacement cost basis, you must complete the actual
repair or replacement of the damaged part of the
property within two years after the date of loss,
and notify us within 30 days after the work has
been completed; and

(2) until actual repair or replacement is completed,
we will pay only the actual cash value at the t1me
of the loss of the damaged part of the property,
up to the applicable limit of liability shown in the
Declarations, not to exceed the cost to repair or

11
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replace the damaged part
described in a.(1) above;

o~4hEi'

property JIS
•-·

· .;.;.iJ_:t("u actually and necessarily spent to repair or replace
·::··. the property; and

(3) when the repair or repl acemetltfs\~€fuaUy co.fj!.L
(3) if property is not repaired or replaced within two
pleted as described in a. (1) abovf:!..
·u·pay
years after the date of loss, we will pay only the
the covered additional amount you a d{ljt!IV-Mri
cost to repair or replace less depreciation .
necessarily spend to repair or replai:e
aged part of the property, or an amo1) ~~lite J • 1 v~O:We will pay ma~ket value at the time of loss for:
applicable limit of liability shown in the
(1) antiques, fine arts, paintings, statuary and similar
tions, whichever is less;
(~<t.
sno···
articles which by their inherent nature cannot be
'(li~replaced with new articles;
(4) to rec.eive any additional payments on are
ment cost basis, you must complete the actual
(2) articles whose age or history contribute substanrepair or replacement of the damaged part oM~e
-r· ·
tially to their value including, but not limited to,
memorabilia, souvenirs and collectors items; and
property within two years after the date of IQSS,
and notify us within 30 days after the work has
(3) property not useful for its intended purpose.
been completed; and
·
11jl

(5) we will not pay for increased costs resulting from
enforcement of any ordinance or law regulatihg
the construction, repair or demolition of a building
or other structure, except as provided under OPtion OL - Building Ordinance or Law Cover-

b. Wood Fences: We will pay the.actual cash value at
the time of loss for Joss or damage to wood fence~.
not to exceed the limit of liability shown in the Declarations for COVERAGE A - DWELLING EXTENSION.
COVERAGE B - PERSONAL PROPERTY
1. 81 -Limited Replacement Cost Loss Settlement.

a. We will pay the cost to repair or replace property
covered under SECTION I· COVERAGES, COV~~
AGE B ·PERSONAL PROPERTY, except for property listed in item b. below, subject to the following:
(1) until repair or replacement is completed, we will
pay only the cost to repair or replace less depreciation;
(2) after repair or replacement is completed; we will
pay the difference between the cost tc:nepair or
replace less depreciation and the.Gost you have

" However, we will not pay an amount exceeding the
smallest of the following for items a. and b. above:

~-r:

(1) our cost to replace at the time of loss;

·r;·

(2) the full cost of repair;
(3) any special limit of liability described in the policy;
or

(4) any applicable Coverage B limit of liability.

2\1 82 - Depreciated Loss Settlement
·.~

J ...

a. We will pay the cost to repair or replace less depreciation at the time of loss for property covered under
SECTION I • COVERAGES; COVERAGE B • PERSONAL PROPERTY, except for property listed in
item b. below.
b. We will pay market value at the time of loss for:
(1) antiques, fine arts, paintings, statuary and similar
articles which by their inherent nature cannot be
replaced with new articles; .
(2) articles whose age or history contribute substantially to their value including, but not limited to,
memorabilia, souvenirs and collectors items; and
(3 ) property not useful for its intended purpose.
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However, we will not pay an amount exceeding the
smallest of the following for items a. and b. above:

(3) any special limit of liability described in the policy;
or
(4) any applicable Coverage B limit of liability.

(1) our cost to replace at the time of loss;

4.Ap
los
be

ap
ap

(2) the full cost of repair;

idE

Tr

SECTION I - CONDITIONS
1. Insurable Interest and Limit of Liability. Even if more
than one person has an insurable interest in the property
covered, we shall not be liable:

a. to the insured for an amount greater than the in·
sured's interest; or
b. for more than the applicable limit of liability.
2. Your Duties After Loss. After a loss to which this
insurance may apply, you shall see that the following
duties are performed:

(4) produce employees, members of the insured's
household or others for examination under oath
to the extent it is within the insured's power to
do so; and

tia
ar
a1
is·
th
a•

e. submit to us, within 60 days after the loss, your
signed, sworn proof of loss which sets forth, to the
best of your knowledge and belief:

to

i.J[

di
ar
E
aJ

(1) the time and cause of loss;

(2) interestofthe insured and all others in the property involved and all encumbrances on the property;

a. give immediate notice to us or our agent. Also notify
the police if the loss is caused by theft. Also notify the
credit card company or bank if the loss involves a
credit card or bank fund transfer card;

(3) other insurance which may cover the loss;

pi
u~

5. 0
Cl

b. protect the property from further damage or loss,
make reasonable and necessary temporary repairs
required to protect the property, keep an accurate
record of repair expenditures;

(4) changes in title or occupancy of the property
during the term of this policy;

tr

(5) specifications of any damaged building and detailed estimates for repair of the damage;

0

a
~
c:v
o.

h

(6) an inventory of damaged or stolen personal property described in 2.c.;

c. prepare an inventory of damaged or stolen personal
property. Show in detail the quantity, description,
age, replacement cost and amount of loss. Attach to
the inventory all bills, receipts and related documents
that substantiate the figures in the inventory;

(7) receipts for additional living expenses incurred
and records supporting the fair rental value loss;
and
(B) evidence or affidavit supporting a claim under the
Credit Card, Bank Fund Transfer Card, Forgery
and Counterfeit Money coverage, stating the
amount and cause of loss.

d. as often as we reasonably. require:
(1) exhibit the damaged property;

(2) provide us with records and documents we request and permit us to make copies;

a
lc
7.

c
~

~

B. l

c

3. Loss to a Pair or Set. In case of loss to a pair or set, we
may elect to:

(3) submit to and subscribe, while not in the presence of any other insured:

a. repair or replace any part to restore the pair or set to
its value before the Joss; or

(a) statements; and

b. pay the difference between the depreciated value of
the property before and after the loss.

(b) examinations under oath; and
13
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9.)

1 the policy;

:4. Appraisal. If you'~M() agree on the amount of

.bility.

1 insured's

under oath
's power to
loss, your
orth, to the

in the prop•n the prop-

,

loss, either one caii>deiffalid!tfltit:ltfte:amount of the loss
be set by appraisaL lf~~ntten demana for
appraisal, each shall select a ·· · ·
appraiser. Each shall notify thO:'· ~IIIIIf'.i*'tih i> - ·;n·n,"i~oi-'.,
identity within 20 days of receipt
The two appraisers shall then
tial umpire. lf the two appraisers are malb181~lllnitu[IOI
""an umpire within '15 days, you or we ,.·~. JJN!ill!tl
a court of record in the state where the ,,.c,rtf.tiH
ises is located to select an umpire. The app•rQif!IJNiil
then set the amount of the loss. If the :>nr""""'"'
a written report of an agreement to us, the
upon shall be the amount of the loss. If the appraisE!~
to agree within a reasonable time, they shall submit their
differences t6 the ompire. Written agreement signed by
any two of these three shall set the amount of the loss.
Each app~p-iser shall be .paid by the party selecting.that
appraiser. Oiher expenses of the appraisal .and the c·om:
pensation of the umpire shall be paid equally by you and
us.
5. Other Insurance. If a loss covered by this policy is also

loss;
1e property
ng and deage;

covered by other insurance, we will pay only our share o~
the loss. Our share is the proportion of the loss that theapplicable limit under this policy bears to the total amount
of insurance covering the loss.

sonal prop-

6. Suit Against;_l:.ls. No action sl:lal~be brought on less there
. has been compliance with the policy provisions. The
·'action musi be started within one year after the date of
loss or damage.

es incurred
value loss;

7. Our Option. We may repair or replace any part of the

n under the
rd. Forgery
stating the
ir or set, we
•air or set to

property damaged or stolen with similar property. Any
property we pay for or replace becomes our property. '
8. Loss Payment. We will adjust all losses with you. We will
pay you unless some other person is named in the policy
or is legally entitled to receive payment. Loss wilt be
payable 60 days after we receive your proof of loss and:

a. reach agreement with you;
b. there is an entry of a final judgment; or
c. there is a filing of an appraisal award with us.

ted

va1u.,;

of

FP-7955

9. Abandonment of Property. We need not accept any
property abandoned by an insured.

10.1Mortgage -clause. The word "mortgagee" includes trustee.

,;ta~r: lf a mortgagee is named in this policy, any loss
::<neve payable under Coverage A shall be paid to the mortgagee and you, as interests appear. If more than one
' Ji\IJ - mortgagee is named, the order of payment shall be
the same as the order of precedence of the mortgages.

;ol b-? If we deny your claim, that denial shall not apply to a
11 ~t! valid claim of the mortgagee, if the mortgagee:
?.W . ~-·

(1) notifies us of any change in ownership, occupancy or substantial change in risk of which the
mortgagee is aware;

(2) pays on demand any premium due under this
policy, if you have not paid the premium; and

. ;:

(3) submits a signed, sworn statement of loss within
60 days after receiving notice from us of your
failure to do so. Policy conditions relating to Appraisal, Suit Against Us and Loss Payment apply
to the mortgagee.

c. If this policy is cancelled by us, the mortgagee shall
be notified at least 10 days before the date cancella;''B" ! tion takes effect. Proof of mailing shall be proof of
''t. . notice.
~.

: ::.'

d. If we pay the · mortgagee for any loss and deny
payment to you:
(1) we are subrogated to all the rights of the mortgagee granted under the mortgage on the property;
or
(2) at our option, we may pay to the mortgagee the
whole principal on the mortgage plus any accrued
interest. In this event, we shall receive a lull
assignment and transfer of the mortgage and all
securities held as collateral to the mortgage debt.

e. Subrogation shall not impair the right of the mortga·
gee to recover the full amount of the mortgagee's
claim.

11 . No Benefit to Bailee. We will not recognize an assignment or grant coverage for the benefit of a person or
organization holding, storing or transporting property for
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under this policy for the purpose of obtaining insurance
benefits, then this policy is void and we will not pay you
or any other insured for this loss.

a fee. This applies regardless of any other provision of
this policy.
12. Intentional Acts. If you or any person insured under this
policy causes or procures a loss to property covered

SECTION II - LIABILITY COVERAGES
out of or in the course of the residence employee's
employment by an insured.

COVERAGE L • PERSONAL LIABILITY
If a claim is made or a suit is brought against an insured for
damages because of bodily injury or property damage to
which this coverage applies, caused by an occurrence, we
will:

SECTION II ·ADDITIONAL COVERAGES
We cover the following in addition to the limits of liability:
1. Claim Expenses. We pay:

1. pay up to our limit of liability for the damages for which
the insured is legally liable; and

a. expenses we incur and costs taxed against an in·
.sured in suits we defend;

2. provide a defense at our expense by counsel of our
choice. We may make any investigation and settle any
claim or suit that we decide is appropriate. Our obligation
to defend any claim or suit ends when the amount we pay
for damages, to effect settlement or satisfy a judgment
resulting from the occurrence, equals our limit of liability.

b. premiums on bonds required in suits we defend, but
not for bond amounts greater than the Coverage L
limit. We are not obligated to apply for or fum ish any
bond;
c. reasonable expenses an insured incurs at our request. This includes actual loss of earnings (but not
loss of other income) up to $100 per day for aiding us
in the investigation or defense of claims or suits;

COVERAGE M ·MEDICAL PAYMENTS TO OTHERS
We will pay the necessary medical expenses incurred or
medically ascertained within three years from the date of an
accident causing bodily injury. Medical expenses means
reasonable charges for medical, surgical, x-ray, dental, am·
bulance, hospital, professional nursing, prosthetic devices
and funeral services. This coverage applies only:

d. prejudgment interest awarded against the insured
on that part of the judgment we pay; and
e. interest on the entire judgment which accrues after
entry of the judgment and before we pay or tender,
or deposit in court that part of the judgment which
does not exceed the limit of liability that applies.

1. to a person on the insured location with the permission
of an insured;

a. arises out of a condition on the insured location or
the ways immediately adjoining;.

2. First Aid Expenses. We will pay expenses for first aid to
others incurred by an insured for bodily injury covered
under this policy. We will not pay for first aid to you or any
other insured.

b. is caused by the activities of an insured;

3. Damage to Property of Others.

2. to a person off the insured location, if the bodily injury:

c. is caused by a residence employee in the course of
the residence employee's employment by an in·
sured; or

a. We will pay for property damage to property of
others caused by an insured.
b. We will not pay more than the smallest of the following
amounts:

d. is caused by an animal owned by or in the care of an
insured; or

(1) replacement cost at the time of loss;

3. to a residence employee if the occurrence causing
bodily injury occurs off the insured location and arises

(2) full cost of repair; or

15
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c. We will not pay for property damage:.,,!
f

(b) any act or omission in connection with a
premises an insured owns, rents or controls,
other than the insured location; or

(1) if insurance is otherwise provided in this!J191jcyr

(2) caused intentionally by an insured

years of age or older;
mployee's

1

(3) to property, other than a rented golf cart, ovm~
by or rented to an insured, a tenant 'bf aif:iflt

sured, or a resident in your household; or ·cW
J1

liability:

sot
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applies.
1

or first aid to '
ury covered
to you or any

;;

b. bodily injury or property damage arising out of
business pursuits of any insured or the rental or
holding for rental of any part of any premises by any
insur~d. This e~clusion does not apply:

bodily injury or property damage arising out of the
rendering or failing to render professional services;

(1) to acti~fl~$.Which are ordinarily incident to non,
busin~~;,~~~u'h~f" · '

d. bodily injury or property damage arising out of any
premises currently owned or rented to any insured
which is not an insured location. This exclusion
does not apply to bodily injury to a residence
employee arising out of and in the course of the
residence employee's employment by an insured;

(2) with respeet·to Coverage L to the occasional or
part-time business pursuits of an insured wh6
is under 19 years of age;

.. ,e. bodily injury or property damage arising out of the
ownership, maintenance, use, loading or unloading
of:

(3) to the rental or holding for rental of a residence
of yours:

(b) in part, unless intended for use as a resi-dence by more tnan two roomers or boarder$;
or
(c) in part, as an office, school, studio or private
garage;
(4) when the dwelling on the residence premises.is
a two, three or four-family dwelling anctyou oc·

FP-7955

acres, regardless of the number of locations;

(2) which is the result of willful and malicious acts of the insured;

(a) on an occasional basis for the exclusive use
as a residence;

'the following

(5) to farm land (without buildings), rented or held for
rental to others, but not to exceed a total of 500

(1) which is either expected or intended by the in·

sat our relgs (but not ,
'or aiding us
or suits;

'•

cupy one part and rent or hold for rental the other
part; or

1. Coverage L and Coverage M do not apply to:
a. bodily injury or property damage:

, property of

(c) the ownership, maintenance, or use of a motor vehicle, aircraft, or watercraft, including
airboat, aircushion, personal watercraft, sail
board or similar type watercraft.

';<)

(1) an aircraft;
(2) a motor vehicle owned or operated by or rented
or loaned to any insured; or
(3) a watercraft:

(a) owned by or rented to any insured if it has
inboard. or inboard-outdrive motor power of
more than 50 horsepower;
(b) owned by or rented to any insured if it is a
sailing vessel, with or without auxiliary power,
26 feet or more in overall length;
FP-7955

(c) powered by one or more outboard motors
with more than 25 total horsepower owned by
any insured;

(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

(b) any employee of any insured; or

(e) owned by any insured which is a personal
watercraft using a water jet pump powered by
an internal combustion engine as the primary
source of propulsion.

(c) any other person actually or apparently acting on behalf of any insured; or

(a) any insured;
(b) any employee of any insured; or

bodily injury or property damage arising out of:

(c) any other person actually or apparently acting on behalf-of any insure~ ..

(1) the entrustment by any insured to any person;
(2) the supervision by any insured of any person;
(3) any liability statutorily imposed on any insured;

or
(4) any liability assumed through an unwritten or

j.

written agreement by any insured;
with regard to the ownership, maintenance or use of
any aircraft, watercraft, or motor vehicle which is not
covered under Section II of this policy;
g. bodily injury or property damage caused directly
or indirectly by war, including undeclared war, or any
warlike act includi11g destruction or seizure or use for
a military purpose, or any consequence of these.
Discharge of a nuclear weapon shall be deemed a
warlike act even if accidental;

This exclusion does not apply to the occasional child ,
care services provided by any insured, or to the '
part-time child care services provided by any insured
1. Lil
who is under 19 years of age; or
DE
oc
bodily injury or property damage arising out of an
cl<
insured's participation in, or preparation or practice
for any prearranged or organized race, speed or
n
demolition contest, or similar competition involving a :
is
motorized land vehicle or motorized watercraft. This
or
exclusion does not apply to a sailing vessel less than
26 feet in overall length with or without auxiliary
2. s~
power.
ra

2. Coverage L does not apply to:

Ol

a. liability:

(1) for your share of any loss assessment charged '
against all members of an association of property
owners; or

h. bodily injury to you or any insured within the meaning of part a. or b. of the definition of insured.

i.

e.

(2) any person who makes a claim because of bodily 1
injury to any person who is in the care of any I
insured because of child care services provided !
by or at the direction of:

This exclusion does not apply to bodily injury to a
residence employee arising out of and in the course
of the residence employee's employment by an
insured. Exclusion e.(3) does not apply while the
watercraft is on the residence premises;
f.

d.

(a) any insured;

(d) designated as an airboat, air cushion, or similar type of craft; or

This exclusion also applies to any claim mad~ or suit
brought against you or any insured to share damages with or repay someone else who may be obligated to pay damages because of the bodily injury
sustained by you or any insured within the meaning
of part a. or b. of the definition of insured;

b. property damage to property currently owned by any '
insured;

any claim made or suit brought against any insured
by:

c. property damage to property rented to, occupied or
used by or in the care of any insured. This exclusion

(2) assumed under any unwritten contract or agreement, or by contract or agreement in connection
with a business of the insured;
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3. D
th

y.

31

a.

[

of any insured ~ :rovided by or at ~ ~

3-;~ Soverage

a, to a residence employee if it occurs off the insured
; "location and does not arise out of or in the course of
~,."wth.e residence employee's employment by an in'" .. ~ ''sured;

d.

;:
j;

or

'

apparently actor

t

cause of bodily
he care of any
rvices provided

I
I

'

I

I; or
ar-.

M does not apply to bodily injury:

ti£;l"M no ..

b. to a person eligible to receive any benefits required
to be provided or voluntarily provided under any
workers' compensation, non-occupational disability
or occupational disease law;

:o i'S

e. bodily injury or property darn·~r~~fl.lha
insured under this policy is also al).~· ,"'r.'i'
. ":''OP.
nuclear energy liability policy or would; •
but for its termination upon exhaustion o.-~~JI•J!t
liability. A nuclear energy liability policy is a
issued by Nuclear Energy Liability lnsuranc . ,
ciation, Mutual Atomic Energy Liability Underwr~.ers~
Nuclear Insurance Association of Canada, or any of
their successors.

·•lac. from nuclear reaction, radiation or radioactive contamination, all whether controlled or uncontrolled or
however caused, or any consequence of any of
2. ,·
these;
d. to a person other than a residence employee of an
insured, regularly residing on any part of the insured
.).3:.: location .

ntfy act-

•ccasional child f
SECTION II - CONDITIONS
..
1red, or to the f
by any insured I 1. l.1inTt of Liability. The Coverage L limit is shown in tM
(3) names and addresses of any claimants and avail·
I
;
able witnesses;
Declarations. This is our limit tor all damages from each
occurrence regardless of the number of insureds,:
rising out of an
_b. immediately forward to us every notice, demand,
claims made or persons injured.
tion or practice t
summons or other process relating to the accident or
ace, speed or
occurrence;
The Coverage Mlimit is shown in the Declarations. This
tion involving a t
is our limit for all medical expense for bodily injury to
c. at our request, assist in:
vatercraft. This
one person as the result of one accident.
ehsosuetlleassx _thaaryn 1
(1) making settlement;
1
·1
U 11I
2. Severability of Insurance. This insurance applies sepa•
(2) the enforcement of any right of contribution or
rately to each insured. This condition shalf not increase
indemnity against a person or organization who
our limit of liability for any one occurrence.
may be liable to an insured;
.~u:

I

!
!

;ment charged
tion of property

3. Duties After Loss.ln case of an accidentor occurrence,
the insured shall perform the following·duties that app~
You shall cooperate with us in seeing that these duties
are performed:
-·

ttract or agreetin connection

a. give written notice to us or our agent as soon as
practicable, which sets forth:

(3) the conduct of suits and attend hearings and
trials; and
(4) securing and giving evidence and obtaining the
attendance of witnesses;
d. under the coverage · Damage to Property of Others, exhibit the damaged property if within the insured's control; and

(1) the identity of this policy and insured;
to, occupied or
This exclusion

FP-7955

e. the insured shall not, except at the insured's own
cost, voluntarily make payments, assume obligations
··. · ' or incur expenses. This does not apply to expense
for first aid to others at the time ofthe bodily injury.

(2) reasonably available information on the time,
place and circumstances of the accident or oc·
currence; and

18
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4. Duties of an Injured Person ·Coverage M. The injured
person, or, when appropriate, someone acting on behalf
of that person, shall:

6. Suit Against Us. No action shall be brought against us
unless there has been compliance with the policy provisions.

a. give us written proof of claim, under oath if required,
as soon as practicable;

No one shall have the right to join us as a party to an
action against an insured. Further, no action with respect
to Coverage L shall be brought against us until the
obligation of the insured has been determined by final
judgment or agreement signed by us.

b. execute authorization to allow us to obtain copies of
medical reports and records; and

'

c.

7. Bankruptcy of an Insured. Bankruptcy or insolvency of

c. submit to physical examination by a physician selected by us when and as often as we reasonably
require.

an insured shall not relieve us of our obligation under
this policy.

f'{<

8. Other Insurance· Coverage L. This insurance is excess
over any other valid and collectible insurance except
insurance written specifically to cover as excess over the
limits of liability that apply in this policy.

5. Payment of Claim • Coverage M. Payment under this
coverage is not an admission of liability by an insured or
us.

d.

SECTION I AND SECTION II- CONDITIONS
b. We may cancel this policy only for the reasons stated
in this condition. We will notify you in writing of the
date cancellation takes effect. This cancellation notice may be delivered to you, or mailed to you at your
mailing address shown in the Declarations. Proof of
mailing shall be sufficient proof of notice:

1. Policy Period. This policy applies only to loss under

Section I or bodily injury or property damage under
Section II which occurs during the period this policy is in
effect.
2. Concealment or Fraud. This policy is void as to you and
any other insured, if you or any other insured under this
policy has intentionally concealed or misrepresented any
material fact or circumstance relating to this insurance,
whether before or after a loss.

6. N•
el
yc
th
at
PI

(1) When you have not paid the premium, we may '
cancel at any time by notifying you at least 10
days before the date cancellation takes effect.
This condition applies whether the premium is
payable to us or our agent or under any finance
or credit plan.

3. Liberalization Clause. If we adopt any revision which
would broaden coverage under this policy without additional premium, within 60 days prior to or during the period
this policy is in effect, the broadened coverage will immediately apply to this policy.

(2) When this policy has been in effect for less than
60 days and is not a renewal with us, we may
cancel for any reason. We may cancel by notifying you at least 10 days before the date cancellation takes effect.

4. Waiver or Change of Policy Provisions. A waiver or
change of any provision of this policy must be in writing
by us to be valid. Our request for an appraisal or examination shall not waive any of our rights.

(3) When this policy has been in effect for 60 days
or more, or at any time if it is a renewal with us,
we may cancel:

5. Cancellation.
a. You may cancel this policy at any time by notifying us
in writing of the date cancellation is to take effect. We
may waive the requirement that the notice be in
writing by confirming the date and time of cancellation
to you in writing.

7. A
ur
8. S1

lo

Each
Dec Ia
exclu~

Optio
exten(
Peel a
file wit
1. SE

(a) if there has been a material misrepresentation of fact which, if known to us, would have
caused us not to issue this policy; or
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i ,,.

(b) if the risk has chan-g~~bstantially since tl)e
policy was issuedr~~~y;,
. ~:
·:. ·..
We may cancel this policyt¥r~~l9Y9U ~t~
30 days before the date ca~~~.@ff~-

1ght against us
1e policy provi·

; a party to an
on with respect
;t us until the
·mined by final

) waived, •we may require an assignment of rights of recovery-for a loss to the extent that payment is made by us.
:fJ ijt~t¥-assignment is sought, an insured shall:

ai'

(4) When this policy is written fof 11.
'"~h!Y~
one year, we may cancel for any: ~at1mn~
versary. We may cance l by noti · ·
-~
30 days before the date cancella ·
·'

; i'

·r insolvency of
Jligation under

r ,·

If

·ance is excess
urance except
• xce~- over the

,
I
l

!·

~- L

;

f
f

l

- U.!~ XJ

b~ cooperate with us in a reasonable manner; and

2riu2C\w do nothing after a loss to prejudice such rights.
:'.~t

c. When this policy is cancelle. d, the premil.IJL._ ..¥F
. ~
·
period from the date of cancellation to the ~
date will be refunded. Whenyou request ca~
tion, the return premium will be based on our rul~fbr
such cancellation . The return premium may be I~
than a full pro rata refund. When we cancel, the retum
premium will be pro rata.

.Subrogation does not apply under Section II to Medical
;ol:lPayments to Others·or Damage to Property of Others.

9, Death. If any person shown in the Declarations or the
~-8 !(~'pouse , if a resident of the same household, dies:
~

;

! .'"-: .

a. we insure the legal representative of the deceased.
This condition applies only with respect to the premises and property of the deceased covered under this
policy at the time of death;

d. The return _ premium~ m~y not be·-refunded with; J~~
notice of cancellation or when the policy is retum'e,9
to us. In such cases, we will refund it within a reasonable1irne after the date cancellation takes effecr n

b. insured includes:

reasons stated
,, . .'! •.
~
1writing of the ! 6. Nonrenewal. We may elect not to renew this policy. llvt~
ancellation no- 1
elect not to renew, a written notice will be delivered to
j to you at your f
you, or mailed to you at your mailing address showniin
tions. Proof of ~
the Declarations. The notice will be mailed or delivered
ice:
at least 30 day~_ before the expiration date of this policy.
Proof of maiiing shall be sufficient proof ot notice.
11ium, we may
7. Assignment. Assignment of this policy shall not be valid
·ou at least 10
unless we give our written consent.
n takes effect.
he prem ium is
8. Subrogation . An insured may waive in writing before a
ler any finance
loss all rights of recovery against · any ·person. If not
•o '

sign and deliver all related papers;

• ••

; (:

(1) any member of your household who is an in·
sured at the time of your death, but only while a
resident of the residence prernises; and
(2) with respect to your property, the person having
proper temporary custody of the property until
appointment and qualification of a legal representative.

10. Conformity to State Law. When a policy provision is in
conflict with the applicable law of the State in which this
policy is issued, the law of the State will apply.

;-

OPTIONAL POLICY' PROVISIONS

ct for less than It
thus, we may t Each Optional Policy Provision applies only as shown in the
~nee! by notify· ( '~Declarations and is subject to all th,~ ,terms. provisions,
1e date cancel· ~ · exclusions and conditions of this policy: ··
Option AI ·Additional insured; The definition of insured·is
nded to include the person or organization shown in the
~ations as an AdditionallnS,ured or whose name Is on
wfth us. Coverage is with respect to:

;ct for 60 days
mewal with us,
i

mis;,. senta·
us, would have
Jlicy; or
FP -7955

2. Section II · Coverages Land M but only with respect to
the_residence premises. This coverage does not apply •
to bodily injury to an employee arising out of or in the
course of the employee's employment by the person or
organization .

.. 1: ~~tion I ·Coverage A;

This option applies only with respect to the location shown in
the Declarations.

or

Option. BP - Business Property. The COVERAGE 8 •
PERSONAL PROPERTY, Special Limits of Liability, item
b., for property used or intended for use in a business,

.-o.
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including merchandise held as samples or for sale or for
delivery after sale, is changed as follows:

(a) draft or saddle animals, including vehHC2~:Bilr.
cles for use w1th them; or
:· the

The $1 ,000 limit is replaced with the amount shown in the
Declarations for this option.

(b) aircraft, motor vehicles, recreational 1[
motor vehicles or watercraft, airboats, air~· 3. our
cushions or personal watercraft whichibs'ratl
use a water jet pump powered by an
CO\
internal combustion engine as the pri- i ..
mary source of propulsion;
~i\0our

108

tM

h

Option BU • Business Pursuits. SECTION II • EXCLU·

SIONS, item 1.b. is modified as follows:
1. Section II coverage applies to the business pursuits

~iten

of an insured who is a:

owned or operated, or hired by or for the t arm;
insured or employer of the insured or used ,,Qption
by the insured for the purpose of instruction r~NAl
in the use thereof; or
, &leetror
.. ilQ'b~s
(2) under Coverage Mfor bodily injury to a pupil f ~ th
arising out of corporal punishment adminis- 1J39)it
tered by or at the direction of the insured. · option
, ID. darr
Option FA- Firearms. Firearms are insured for accidental· jGl: A
direct physical loss or damage.
~ SETTL

a. clerical office employee, salesperson, collector,
messenger; or
b. teacher (except college, university and professional athletic coaches), school principal or
school administrator;
while acting within the scope of the above listed
occupations.

i

2. However, no coverage is provided:

~

The limits for this option are shown in the Declarations. The~ If the ar
first amount is the limit for any one article; the second amount treplace
is the aggregate limit for each loss.
· limit of
additior
The following additional provisions apply:
the
1. we do not insure for any loss to the property described in
to r
this option either consisting of, or directly and immedi- i ..
ately caused by, one or more of the following:
2. 10~
buil
a. mechanical breakdown, wear and tear, gradual deteow
rioration;
'Report
b. insects or vermin;

a. for bodily injury or property damage arising out
of a business owned or financially controlled by
the insured or by a partnership of which the
insured is a partner or member;
b. for bodily injury or property damage arising out
of the rendering of or failure to render professional services of any nature (other than teaching
or school administration). This exclusion includes
but is not limited to:

(1) computer programming, architectural, engineering or industrial design services;

~fila~

c. any process of refinishing, renovating, or repairing;

(2) medical, surgical, dental or other services or
treatment conducive to the health of persons
or animals; and

more; c
which ir

d. dampness of atmosphere or extremes of tempera- illY ad<
tures;
llQtpay
. Declan
e. inherent defect or faulty manufacture;
within 9

(3) beauty or barber services or treatment;
c. for bodily injury to a fellow employee of the
insured injured in the course of employment; or

f.

rust, fouling or explo~i9f:11 pl;fif~~rms;

' ..,;

Option

d. when the insured is a member of the faculty or
teaching staff of a school or college:

g. breakage, marring; scratching, tearing or dentingi this opt
unless caused by fire, thieves or accidents to convey-; ~,ncy
c
)t._,ances; or
1 CO'

(1) for bodily injury or property damage arising
out of the maintenance, use, loading or unloading of:

h. infidelity of an insured's employees or persons toj
2.b.
whom the insured property may be entrusted ort 2. CO'
rented;
to ir
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--~·

;l~r including vehi-

} ur limit' forJossJJy any Cove~g~S'n~~9~sept the~ i§
the limrt shown _rn the Declara!'9!.'~ for COverage E3_, plu~
• e aggregate limrt;
: · n.o t.tf'!S4(~)~:r ·-; ,: '· '-·

cles, recreational

'"~ incidental

to this business occupancy. This Optional
Policy Provision does not include electronic data procegpiqg syst_em equipment or the recording or storage
, hm_edra used with that equipment or merchandise held as
, ::!~~Hj ples or for sale or for delivery after sale.

!rcraft, airboats, air
our limits for loss by theft are t~o~e~~~;~~
I watercr:aft which
ions fotihis option. These limits ·applfm
P powered by an.
Coverage 8 theft limit; and
' ' ~.~ Gr .·
~ngrne as the pn- .· .
.
_ <'rasion;
~· .. . our limits for loss by any covered perit except those in
.
[_,f ' items 2. and 3. are those shown in the Declarat_ions! "';
rred by or for the
:~f i '
·:
1e insur~d or used ~ Option HC • Home Comp~ter ..Th.e COV.ER~Gi;: a' • ~ER•
·pose of rnstruction ~;soNALPROPERTY, Specral Lrmrts of Lrabrhty, _rtem 1._, for
r eleetronrc data processing system equipment and thb ~6@
. ..
. f)ig·ii storage in'edia ·used with that equipment is incre~~
~rl_y InJUry to apupil ,~10 be the amount stiown- in the Declarations for this opoory?_
.nrshment admrnrs- I:
.
-. · · "
, c-:·
insured.
0ption ID -Increased Dwelling Limit. We will settle /o.~~.~
11
" to damaged building structures covered under COVER'•.'
ured for accidental r AGE A - DWELLIN~:-according to the SECTI~N 1'-'•t:.~f
SETTLEMENT provrsronshown rn the Declaratrons/ :.t: ;ztrl

tae:

:

The Option 10 limits are shown in the Declarations. The
first limit applies to property on the residence premises.
The second limit applies to property while off the resi; . de nee premises. These limits are in addition to the
, : COVERAGE B • PERSONAL PROPERTY, Special
, Limits of Liability on property used or intended for use
. ·;; in a.business.

··· ·

3. Under Section II, the residence premises is not considered b.usiness property because an insured occupies a
·'· .·part of it as an incidental business.
4. SECTION II· EXCLUSIONS, item 1.b. of Coverage Land
, Coverage M is replaced with the following:

f II the amount you actually and necessanly spend to repX:?o~i
f replace damaged bt:trlding·structures exceeds the applicable
f lrmrt of liabrlity s~.o-~_n rn the Declarations, we wrll pay the

Declarations. The
the second amount

1addrtronal amounts,,p,ot to exceed:

b. bodily injury or property damage arising out of
business pursuits of an insured or the rental or
holding for rental of any part of any premises by
an insured. This exclusion does not apply:

H>. r.

(1) to activities which are ordinarily incident to
non-business pursuits or to business pur·
suits of an insured which are necessary or
incidental to the use of the residence premises as an incidental business;

f :~~e~~i~o~r l~'~i~~:~~fh~a~~~llfn~~

1
:opetrtyl dedscribeddin
in the Declarations
·
,rec y an rmme 1allowing:
~ 2. 10% of the Option ID limit of liability to repair orreplace
Jtear, gradual detebuilding structures covered under COVERAGE A •
f DWELLING, Dwelling Extension.

l..

:·.·-··

·.s1::

t

(2) with respect to Coverage L to the occasional
or part-time business pursurts of an insured
who is under 19 years of age;

! Report Increased Values. You must notify us within 90 days

Lo~ the start of any new building structure costing $5,000 or

~)~Ore; or any additions to or remodeling of building structures
k ~ich increase their values by $5,000 or more. You must pay
tremes of tempera- ~. additional premium due lor the increased value. We will
ating, or repairing;

(3) to the rental or holding for rental of a resrdence of yours:

.-,y

n~gtpay more than the applicable limit of liability shown in the

(a) on an occasional basis for exclusive use
as a residence ;
•

· · ~larations , if you fail to notify us of the increased value

:ture;

within_90 days.
L

f:

..

:1

(b) in part, unless intended for use as a
residence by more than tvvo roomers or
boarders; or

rms;
n 10 -Incidental Business. The coverage-provided by
tearing or denting ~ ·
~tio,n applies only to that incidental business occuaccrdents tO convey- f' " , . file With US .
).
i

~

Jyec~

·3 .

1

l. .

(c) in part, as an incidental business or private garage;

1. COVERAGE A· DWELLING, Dwelling Extension, item
. persons to ~
2.b. is deleted.

ay be entrusted or f.-,~ COVERAGE 8 · PERSONAL PROPERTY is extended

f

(4) when the dwelling on the residence premises is a two family dwelling and you occupy

-- ;~to include equipment, supplies and furn ishings usual and

I

"'
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(b) any employee of any insured; or

one part and rent or hold for rental the other
part; or

(c) any other person actually or apparently acting on behalf of any insured.

(5) to farm land (without buildings), rented or
held for rental to others, but not to exceed a
total of 500 acres, regardless of the number
of locations.

Ordim

Coverage M does not apply to any person indicated
in (1) and (2) above.

equal
ration
tions

This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured
who is under 19 years of age.

5. This insurance does not apply to:

a. bodily injury to an employee of an insured arising
out of the residence premises as an incidental
business other than to a residence employee while
engaged in the employee's employment by an in·
sured;

.~,cover<

· a:mou
2..

Dam~

Option JF - Jewelry and Furs. Jewelry, watches, fur gar- ·
ments and garments trimmed with fur, precious and semi-precious stones, gold other than goldware, silver other than
silverware and platinum are insured for accidental direct
physical loss or damage.

b. bodily injury to a pupil arising out of corporal punishment administered by or at the direction of the
insured;

The limits for this option are shown in the Declarations. The
first amount is the limit for any.one.article; the second amount
is the aggregate limit for each loss.

c. liability arising out of any acts, errors or omissions of
an insured, or any other person for whose acts an
insured is liable, resulting from the preparation or
approval of data, plans, designs, opinions, reports,
programs, specifications, supervisory inspections or
engineering services in the conduct of an insured's
incidental business involving data processing, computer consulting or computer programming; or

The following additional provisions apply:

d. any claim made or suit brought against any insured
by:

3. Und<

1. we do not insure for any loss to the property described in
this option either consisting of, or directly and immediately caused by, one or more of the following:

Whe

a. mechanical breakdown, wear and tear, gradual deterioration;

a. t

OWE
pay 1

b. insects or vermin;

(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

c. inherent vice; or
d. seizure or destruction under quarantine or customs
regulations;

(a) any insured;
(b) any employee of any insured; or

2. our limit for loss by any Coverage B peril except theft is
the limit shown in the Declarations for Coverage B, plus
the aggregate limit;

(c) any other person actually or apparently acting on behalf of any insured; or

b.

t

I

!

3. our limits for loss by theft are those shown in the Decla- i
rations for this option; and
·

(2) any person who makes a claim because of bodily
injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of:

4. our limits for loss by any covered peril except those in
items 2. and 3. are those shown in the Declarations for
this option.

(a) any insured;
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Option OL · Building Ordinance or Law.

land use requirements at the described premises;
and

1. Coverage Provided.

(4) the ordinance or law is in force at the time of the
occurrence of the same Loss Insured; or

The total limit of insurance O!'OVided by this Buiding
Ordinance or Law provis1on Will oot exceed an amount
equal to the Option OL percentage shown m the Declarations of the Coverage A lim1t shown in the Oedarations at the time of the loss, as adJUSted by the inflation
coverage prov1sions of the policy. Thts tS an additiooal
amount of insurance and applies only to the d'.velling.

c. the legally reqUired changes to the undamaged portion of the dwelling caused by the enforcement of a
building, zomng or land use ordinance or law if the
enforcement is directly caused by the same Loss
Insured and the requirement is in effect at the time
the Loss Insured occurs.

2. Damaged Portions of Dwelling.

4. Building Ordinance or Law Coverage Limitations.

When the dwelling covered under COVERAGE A ·
DWELLING is damaged by a Loss Insured we Wl!i pay
for the increased cost to repair or rebuild the physically
__,.., maged portion of the dwelling caused by the eniorce..:nt of a bU1ia1ng, zon;ng or land use ordinance or !aw if
-rhe enforcement IS directly caused by the same Loss
Insured and the requirement 1s 1n effect at the time the
Loss Insured occurs.

a. We w1ll not pay for any increased cost of construction
under th1s coverage:
(1) until the dwelling is actually repaired or replaced
at the same or another premises in the same
general VICinity; and

(2) unless the repairs or replacement are made as
soon as reasonably possible after the loss. not to
exceed t.vo years.

3. Undamaged Portions of Damaged Dwelling.
When the dwell1ng covered under COVERAGE A ·
DWELLING 1s damaged by a Loss Insured we w1ll also
pay for
a.

b.

b. We will not pay more for loss to the undamaged
port1on of the dwelling caused by the enforcement of
any ord1nance or law than:

me cost to demolish and clear the site of the undamagec portions of the dwelling caused by the enforcer.ent of a building, zoning or land use ord1nance or
aw rf the enforcement is directly caused by the same
Loss Insured and the requ1rement is :n effect at the
::me the Loss Insured occurs; and
lOSS ro

(1) the depreciated value of the undamaged port1on

of the dwelling, if the dwelling is not repa1red or
replaced:
(2) the amount you actually spend to replace the

undamaged portion of the dwelling if the dwelling
is repa1red or replaced.

the undamaged portion of the dwelling caused

c. We will not pay more under th1s coverage than the
amount you actually spend:

by enforcement of any ordinance or law :f:

. the enforcement is directly caused by the same
Loss Insured:

(1 l for the 1ncreased cost to repair or rebuild the

dwelling at the same or another prem1ses in the
same general vicinity if relocation is requ1red by
ordinance or law; and

2 the enforcement requires the demolition of por•:cns of the same dwelling not damaged by the
same Loss Insured:
(2)

.3\ rhe ord1nance or law regutates the construct1on
u repa1r of the dwell1ng. :;r establishes zonmg or

24

to demolish and clear the site of the undamaged
portions of the dwelling caused by enforcement
of building, zoning or land use ordinance or law.

FP·7955

We will never pay for more than a dwelling of the
same height, floor area and style on the same or
similar premises as the dwelling, subject to the limit
provided in paragraph 1. Coverage Provided of this
option.

Option SG ·Silverware and Goldware Theft. The COVER·
AGE B • PERSONAL PROPERTY, Special Limits of Li·
ability, item h., for theft of silverware and goldware is
increased to be the amount shown in the Declarations for
this option.

IN WITNESS WHEREOF, this Company has caused this policy to be signed by its President and Secretary at Bloomington,
Illinois.
:

Secretary
The Board of Directors, in accordance with Article Vl(c) of this Company's Articles of Incorporation, may from time to timg distribute
equitably to the holders of the participating policies issued by said Company such sums out of its earnings as in its judgment are
proper.
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..-..{~.oviding Insurance and Financial Services
, Home Office, Bloomington. Illinois 61710

May 27, 2010
Boise OperaOOns Center

P08ox437

ROGER D AND EVA M RIZZO

1583 N SUNDOWN WAY

DuPcrlt wA 98327-om
'lJ8 377 7'JXJ Fax 888 251 6039

EAGLE ID 83616-7028

RE:

Claim Number:
Policy Number:
Date of Loss:

12-8042-840
12-85-3574-2
May 22, 2010

Dear Mr. and Mrs. Rizzo:
I would like to take this opportunity to follow up the conversation you had with Claim
Representative Donna Hoyne during her inspection of your home on May 25, 2010.

As you discussed with Donna. we are currently investigating the facts as they pertain to your
loss. Specifically, there is a question as to whether the following policy provisions, as found in
your Homeowners Policy FP-7955, as amended by your Fungus (Including Mold) Exclusion
Endorsement FE-5398, may preclude coverage for your loss.
SECTrON I - LOSSES NOT INSURED
1.

We do not insure for any loss to the property described in
Coverage A which consists of, or is directly and immediately
caused by, one or more of the perils listed in items a. through n
below, regardless of whether the loss occurs suddenly or
gradually, involves isolated or widespread damage, arises from
natural or external forces. or occurs as a result of any combination
of these
g.

wear, tear, marring, scratching, deterioration. mherent
vice, latent defect or mechanical breakdown;

i

mold, fungus or wet or dry rot;

I.

settling, cracking, shnnkmg, bulging, or expansion of
pavements, patios, foundation, walls, floors, roofs or
ceilings;

000451

ROGf:R D AND EVA M Rli..L.v
.. 12-B042..a40
Page2

However, we do insure for any resulting loss from items a
through m. unless the resulting loss is itself a loss Not Insured by
this Section.
Item 1 .i. is replaced with the follow1ng
i.

wet or dry rot,

All other policy provis1ons apply.
2

We do not insure under any coverage for any loss which would
not have occurred in the absence of one or more of the following
excluded events We do not 1nsure for such loss regardless of: (a)
the cause of the excluded event, or (b) other causes of the loss;
or (c) whether other causes acted concurrently or in any
sequence with the excluded event to produce the loss. or (d)
whether the event occurs suddenly or gradually, 1nvolves iSOlated
or widespread damage, arises from natural or externa' forces, or
occurs as a result of any combination of these
b.

Earth Movement, meaning the sinking. rising. shifting,
expanding or contracting of earth, all whether combined
with water or not. Earth movement includes but 1s not
limited to earthquake, landslide, mudflow. mudslide,
sinkhole, subsidence. erosion or movement resulting from
improper compaction, site selection or any other external
forces Earth movement also Includes volcanic explosion
or lava flow except as specifically prov1ded in SECTION 1 •
ADDITIONAL COVERAGES, Volcanic Action.
However, we oo insure for any direct loss by fire resulting
from earth movement, prov1ded the resulting fire !oss is
itself a Loss Insured

c.

Water Damage. meaning
(1)

flood, surface water, waves, tidal water tsunami.
seiche, overflow of a body of water, or spray frorT'
any of these, all whether driven by wind or not;

(2)

water or sewage from outside the residence
premises plumbing system that enters through
sewers or drains. or water which enters 1nto and
overflows from within a sump pump, sump pump
well or any other system designed to remove
subsurface water which is drained from tr.e
foundation area: or

000452
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(3)

water below the surface of the ground. including
water which exerts pressure on, or seeps or leaks
through a building, sidewalk, driveway foundation
swimming pool or other structure.
'

However, we do insure for any direct loss by fire. explosion

or theft resulting from water damage, prov1ded the
resulting loss

3.

IS

itself a Loss Insured

We do not insure under any coverage for any loss cons 1st1ng of
one or more of the items below. Further we do not msure for loss
described in paragraphs 1 and 2 immediately above regardless
of whether one or more of the following· (a) directly or indirectly
cause, contnbute to or aggravate the loss: or (b' occur before. at
the same time. or after the loss or any other cause of the loss

b.

defect. weakness. inadequacy, fault or unsoundness in
( 1)

plann1ng, zoning, development. surveying, siting;

(2)

design. specifications, workmanship construction.
grading, compaction;

(3)

materials used in construction or repair;

(4)

maintenance:

or

of any property (including land, structures. or
Improvements of any k1nd) whether on or off the
residence premises: or

c.

weather conditions

However. we do insure for any resulting loss from items a., b. and
unless the resulting loss is itself a Loss Not Insured by th1s
Section

c

This letter is not to be construed as a denial of your cla1m. The purpose of this letter is to
acknowledge there are coverage questions with regard to your loss
For these reasons and for any reasons which may become known, you are hereby notified that
any action taken by State Farm Fire and Casualty Company or its authorized representatives to
investigate the cause of loss, determine the amount of loss or damage. or attempt to adjust any
claim arising out of the alleged loss shall not waive any of the terms or conditions of the policy
of insurance described above nor shall such action waive any of your nghts ur.der the policy If
we do not hear from you to the contrary, we will assume It is acceptable for us to continue
handling the case on these terms.

000453
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The Company does not intend, by this letter, to waive any policy defenses in addition to those
stated above, but specifically reserves its right to assert such additional policy defenses at any
time.
As stated above, we are continuing to Investigate your loss. If you have any other pertinent
information which you feel will aid us in our investigation of your claim, please make that
information available to us as soon as possible Should you have any questions regarding this
letter or your claim, please contact Claim Representative Donna Hoyne at 208 377 7586
Sincerely,

~¥-----Ross Sheridan, CPCU®
Team Manager

800 826 9286
State Farm Fire and Casualty Company

15n60/366829

000454
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ROGER D AND 8/A M RIZZO
1583 N SUNDOWN WAY
EAGLE ID 83616-7028

Boise Opooltions Center
POS:lx437
DuPcn~ WA 98327.JJ437
200 377 TWJ Fax 888 251 6069

CERTIFIED MAIL- RETURN RECEIPT
REQUESTED

RE:

Claim Number:
Policy Number:
Date of Loss:

12-8042-840
12-65-3574-2
May 22,2010

Dear Mr. and Mrs. Rizzo:
This letter is in follow up to my inspection of your home and telephone conversations regarding
a claim presented for water damage to your home

It is reported water entered the basement of your home during an unusually heavy rainstorm on
or about May 22, 2010. Your claim was reported to us on May 24, 2010 and we inspected your
home on May 25, 201 0. Mr. Rizzo stated during my inspection that he believed the rainwater
had soaked the ground in the window well and entered the home through cracks or holes in the
foundation. I have spoken with Del Klein from Disaster Kleenup, and he stated they extracted
water from the floor in the basement but did not detect any elevated moisture on the window sill
or wall directly below the window. There are no indications that the water which caused
damage to your home entered at any point above the sutiace of the ground. At the time of my
inspection, no demolition of the wall had occurred, but based on the available information, it
appears most likely the water entered through the basement foundation wall at a point
underground.
As Team Manager Ross Sheridan explained to Mr. Rizzo over the phone, there is no coverage
under your Homeowners Policy for damage caused by water which enters the structure at a
point underground. ln addition, there is no coverage for correcting any cracks, holes, or
openings in the foundation or ensuring the wrndow well is attached properly to the home. I refer
you to your Homeowners Policy FP-7955, as amended by the Mold (Including Fungus)
Exclusion Endorsement FE-5398, as follows:

DEFINITIONS
The following definition is added:
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"fungus" means any type or form of fungus, including mold, mildew,
mycotoxins, spores, scents or byproducts produced or released by fungi.
SECTION 1- LOSSES INSURED

COVERAGE A - DWELLING
We insure for accidental direct physical foss to the property described in
Coverage A, except as provided in SECTION 1- LOSSES NOT INSURED.
SECTION I· LOSSES NOT INSURED
1.

We do not insure for any loss to the property described in
Coverage A which consists of, or is directly and immediately
caused by, one or more of the perils listed in items a. through n.
below, regardless of whether the foss occurs suddenly or
gradually, involves isolated or widespread damage, arises from
natural or external forces, or occurs as a result of any combination
of these:
g.

wear. tear, marring, scratching, deterioration, inherent
vice, latent defect or mechanical breakdown;

i.

mold, fungus or wet or dry rot;

I.

settling, cracking, shrinking, bulging, or expansron of
pavements, patios, foundation, walls, floors, roofs or
ceilings;

However, we do insure for any resulting loss from rtems a.
through m. unless the resulting loss is itself a Loss Not Insured by
this Section.
2.

We do not insure under any coverage for any loss which would
not have occurred in the absence of one or more of the following
excluded events. We do not insure for such loss regardless of:
(a) the cause of the excluded event; or (b) other causes of the
loss; or (c) whether other causes acted concurrently or in any
sequence with the excluded event to produce the loss; or
(d) whether the event occurs suddenly or gradually, involves
isolated or widespread damage, arises from natura! or external
forces, or occurs as a result of any combination of these:
b.

Earth Movement, meaning the sinking, rising, shifting,
expanding or contracting of earth, all whether combined
with water or not. Earth movement includes but is not
limited to earthquake, landslide, mudflow, mudslide,
sinkhole, subsidence, erosion or movement resulting from
r
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improper compaction, site selection or any other external
forces. Earth movement also includes volcanic explosion
or lava flow, except as specifically provided in SECTION I •
ADDITIONAL COVERAGES, Volcanic Action.
However, we do insure for any direct loss by fire resulting
from earth movement, provided the resulting fire loss is
itself a Loss Insured.
c.

Water Damage, meaning:

{

(1 )

flood, surface water, waves, tidal water, tsunami,
seiche, overflow of a body of water, or spray from
any of these, all whether driven by wind or not;

(2)

water or sewage from outside the residence
premises plumbing system that enters through
sewers or drains, or water which enters into and
overflows from within a sump pump, sump pump
well or any other system designed to remove
subsurface water which is drained from the
foundation area; or

(3)

water below the surface of the ground, including
water which exerts pressure on, or seeps or leaks
through a building, sidewalk, driveway, foundation,
swimming pool or other structure.

However, we do insure for any direct loss by tire, explosion
or theft resulting from water damage, provided the
resulting loss is itself a Loss Insured.
3.

We do not insure under any coverage for any loss consisting of
one or more of the items below. Further, we do not insure for loss
described in paragraphs 1. and 2. immediately above regardless
of whether one or more of the following: (a) directly or indirectly
cause, contribute to or aggravate the loss; or (b) occur before, at
the same time, or after the loss or any other cause of the loss:
b.

defect, weakness, inadequacy, fault or unsoundness in:
(1)

planning, zoning, development, surveying, smng;

(2)

design, specifications, workmanship, constructron,
grading, compaction;

(3)

materials used in construction or repair; or
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(4)

maintenance;

of any property (including land, structures, or
improvements of any kind) whether on or off the
residence premises; or

c.

weather conditions.

However, we do insure for any resulting loss from items a., b. and
c. unless the resulting loss is itself a Loss Not Insured by this
Section.
SECTION I - LOSSES NOT INSURED
Item 1. i. is replaced with the following:

i.

wet or dry rot;

In item 2., the following is added as ttem g.:

g.

F,

Fungus. We also do not cover:
(1)

any loss of use or delay in rebuilding, repairing or
replacing covered property, including any associated cost
or expense, due to interference at the residence
premises or location of the rebuilding, repair or
replacement, by fungus;

(2)

any remediation of fungus, including the cost to:

(3)

(a)

remove the fungus from covered property or to
repair, restore or replace that property; or

(b)

tear out and replace any part of the building or
other property as needed to gain access to the
fungus; or

the cost of any testing or monitoring of air or property to
confirm the type, absence, presence or level of fungus,
whether performed prior to, during or after removal, repair,
restoration or replacement of covered property.

As you can see from the policy language quoted above, there is no coverage for the
water damage to your home, as all known evidence indicates water entered your
structure through the basement foundation wall at a point underground. Therefore we
are unable to assist you with the cost of drying out or repairing your home.
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If you have any questions, or if additional information becomes available which you
would like us to consider, please call at your earllest convenience_

Sincerely,

~0-~
Donna Hoyne
Claim Representative

208 377 7586
State Farm Fire and Casualty Company
15{171/372274

cc:

12-1294 ROD BROOKS
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State ":1rm~
Providing Insurance and Financial Services
r

Home Office, Bloommgton, IllinOIS 6171 0

May 18, 2011

ROGER D AND EVA MARIE RIZZO
1583 N SUNDOWN WAY
EAGLE ID 83616-7028

RE:

Claim Number:
Policy Number
Date of Loss:

Boise Operations Center
POBox437
DuPont. WA 98327-0437
208 377 7500 Fax 888 251 6069

12-8044-758
12-85-3574-2
December 29. 2010

Dear Mr. and Mrs. Rizzo:
Thank you for allowing me to inspect the damage to your home on May 17, 2011, in connection
with your above-referenced claim.
During our inspection, Team Manager Mary Beth Aubertin and I met with Mr. Rizzo. Mr. Rizzo
showed us the south exterior elevation of your home, in particular the location of the window
well leading to your basement recreation room. This was located on the western portion of the
south elevation of your dwelling. We then inspected the interior of your home, specifically the
recreation room located in the basement of your home.
You informed us the laminate wood floor had been removed from the recreation room following
your May 2010 loss, leaving a bare concrete floor prior to the occurrence of this loss.
We discussed the facts surrounding this loss and you informed us that on the date of loss,
Mrs. Rizzo discovered water on the concrete floor in the recreation room. We understand it had
been raining on or about that date. You also informed us of a buildup of water that had
occurred in the window well of the recreation room as a result of the rain. Additionally, you
informed us that you discovered water entering your recreation room at the south wall and floor
intersection in the area below the windows. This location in the recreation room is below grade
approximately 3 feet below the surface of the window well.
During our inspection, you informed us of your concern of mold/fungus that may be in the walls
of your basement recreation room.
The facts gathered in our investigation revealed water entered your dwelling below the surface
of the ground, specifically at the floor wall intersection approximately 3 feet below grade. As we
discussed, your policy specifically excludes damage resulting from water below the surface of
the ground. Additionally, your policy specifically excludes mold/fungus. There may also be
contributing factors associated with your loss relative to deterioration, design, and grading that
are specifically excluded.

ROGER 0 AND EVA MARIE RIZZO
12-8044-758
Page 2

I direct your attention to your Homeowners Policy (FP-7955) as amended by the Fungus
(Including Mold) Exclusion Endorsement (FE-5398), which reads in part:
DEFINITIONS

"fungus" means any type or form of fungus, including mold, mildew,
mycotoxins, spores, scents or byproducts produced or released by fungi.
SECTION I - LOSSES INSURED
COVERAGE A - DWELLING
We insure for accidental direct physical loss to the property described in
Coverage A, except as provided in SECTION I - LOSSES NOT INSURED.
SECTION I- LOSSES NOT INSURED
1.

We do not insure for any loss to the property described in
Coverage A which consists of, or is directly and immediately
caused by, one or more of the perils listed in items a. through n.
below. regardless of whether the loss occurs suddenly or
gradually, involves isolated or widespread damage, arises from
natural or external forces, or occurs as a result of any combination
of these:
g.

wear, tear, marring, scratching, deterioration, inherent vice,
latent defect or mechanical breakdown;

I.

settling, cracking, shrinking, bulging, or expansion of
pavements, patios, foundation, walls, floors. roofs or
ceilings;

However, we do insure for any resulting loss from items a. through
m. unless the resulting loss is itself a Loss Not Insured by this
Section.
2.

We do not insure under any coverage for any loss which would
not have occurred in the absence of one or more of the following
excluded events. We do not insure for such loss regardless of: (a)
the cause of the excluded event; or (b) other causes of the loss; or
(c) whether other causes acted concurrently or in any sequence
with the excluded event to produce the loss; or (d) whether the
event occurs suddenly or gradually, involves isolated or
widespread damage. arises from natural or external forces. or
occurs as a result of any combination of these
b.

Earth Movement. meaning the sinking, rising, shifting,
expanding or contracting of earth, all whether combined

ROGER D AND EVA MARIE RIZZO
12-8044-758
, Page 3

with water or not. Earth movement includes but is not
limited to earthquake, landslide, mudflow, mudslide,
sinkhole, subsidence, erosion or movement resulting from
improper compaction, site selection or any other external
forces. Earth movement also includes volcanic explosion
or lava flow, except as specifically provided in SECTION I -

ADDITIONAL COVERAGES, Volcanic Action.
However, we do insure for any direct loss by fire resulting
from earth movement, provided the resulting fire loss is
itself a Loss Insured.
c.

Water Damage, meaning:
(1)

flood, surface water, waves, tidal water. tsunami,
seiche, overflow of a body of water, or spray from
any of these, all whether driven by wind or not;

(2)

water or sewage from outside the residence
premises plumbing system that enters through
sewers or drains, or water which enters into and
overflows from within a sump pump, sump pump
well or any other system designed to remove
subsurface water which is drained from the
foundation area; or

(3)

water below the surface of the ground, including
water which exerts pressure on, or seeps or leaks
through a building, sidewalk, driveway, foundation,
swimming pool or other structure.

However, we do insure for any direct loss by fire. explosion
or theft resulting from water damage, provided the resulting
loss is itself a Loss Insured.

g.

Fungus. We also do not cover:
(1)

any loss of use or delay in rebuilding, repairing or
replacing covered property, including any
associated cost or expense, due to interference at
the residence premises or location of the
rebuilding, repair or replacement, by fungus;

(2)

any remediation of fungus, including the cost to:
(a)

remove the fungus from covered property
or to repair, restore or replace that property;
or

ROGER D AND EVA MARIE RIZZO
12-13044-758
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(b)

(3)

3.

tear out and replace any part of the building
or other property as needed to gain access
to the fungus; or

the cost of any testing or monitoring of air or
property to confirm the type, absence, presence or
level of fungus, whether performed prior to. during
or after removal, repair, restoration or replacement
of covered property.

We do not insure under any coverage for any loss consisting of
one or more of the items below. Further. we do not insure for loss
described in paragraphs 1. and 2. immediately above regardless
of whether one or more of the following: (a) directly or indirectly
cause. contribute to or aggravate the loss; or (b) occur before, at
the same time, or after the loss or any other cause of the loss:
b.

defect, weakness, inadequacy, fault or unsoundness in:
(2)

design, specifications. workmanship, construction,
grading, compaction;

(3)

materials used in construction or repair; or

(4)

maintenance;

of any property (including land, structures, or
improvements of any kind) whether on or off the residence
premises; or
c.

weather conditions.

However. we do insure for any resulting loss from items a .. b. and
c. unless the resulting loss is itself a Loss Not Insured by this
Section.
Due to the above-cited exclusions. State Farm is unable to extend coverage for any repairs
associated with this loss.
Additionally, your date of loss was December 29, 2010. Following your submission of your
claim, we made many attempts to reach you by phone and mail to arrange a timely inspection of
your loss. While we appreciate your willingness to allow our inspection on May 17, 2011, there
was a delay of nearly five months from the date of loss and when you allowed our inspection.
This delay represents a potential violation of your duties as a condition of insurance under this
policy. I direct you to your policy which reads in part

ROGER D AND EVA MARIE RIZZO
12-15044-758
Page 5

SECTION I - CONDITIONS

2.

Your Duties After Loss. After a loss to which this insurance may
apply, you shall see that the following duties are performed:
b.

protect the property from further damage or loss, make
reasonable and necessary temporary repairs required to
protect the property, keep an accurate record of repair
expenditures;

d.

as often as we reasonably require:
(1)

exhibit the damaged property;

We do appreciate your business and want to provide you with the best service possible. If you
have any additional information you wish me to consider, please contact me immediately at the
telephone number listed below.
Sincerely,

~~

/"7

Eric Vane
Claim Representative
208 377 7594
State Farm Fire and Casualty Company
15/77 4/72776
cc:

12-1397 ALLEN BOLLSCHWEILER
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Home Insurers' Secret Tactics Cheat Fire
Victims, Hike Profits

''

ByDavidDietz and Darrell Preston- August 3, 2007 00:12 EDT

\

\

Julie Tunnell and neighbors stand near rebuilt homes
'

\

Robert Hunter, a former Texas insurance commissioner
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Katherine Merritt, poses in Marietta, Georgia

Amy Bach, executive director of United Policyholders

Dr. Terry Bennett sits among his belongings

Tim and Michele Ray in front of their tornado damaged ho
Aug. 3 (Bloomberg) -- Julie Tunnell remembers standing in her debris-strewn driveway when the tall
man in blue jeans approached. Her northern San Diego tudor-style home had been incinerated a week
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earlier in the largest wildfire in California history. The blaze in October and November 2003 swept
across an area 19 times the size of Manhattan, destroying 2,232 homes and killing 15 people.
Now came another blow. A representative of State Farm Mutual Automobile Insurance Co., the
largest home insurer in the U.S., came to the charred remnants of Tunnell's home to tell her the
company would pay just $220,000 of the estimated $306,000 cost of rebuilding the house.

"It was devastating; I stood there and cried," says TunnelL 42, who teaches accounting at San Diego
City College. ·'I felt absolutely abandoned."
Tunnell joined thousands of people in the U.S. who already knew a secret about the insurance
inQ_tJstrr: \Vhen there's a disaster, the companies homeowners count on to protect them from financial
ruin routinely pay less than what policies promise.
Insurers often pay 30-60 percent of the cost of rebuilding a damaged home -- even when carriers
assure homeowners they're fully covered, thousands of complaints with state insurance departments
and civil court cases show.
Paying out less to victims of catastrophes has helped produce record profits. In the past 12 years,
insurance company net income has soared-- even in the wake of Hurricane Katrina, the worst natural
disaster in U.S. history.
Highest-Ever Profits
Property-casualty insurers, which cover damage to homes and cars, reported their highest-ever profit
of $73 billion last year, up 49 percent from $49 billion in 2005. according to Highline Data LLC, a
Cambridge, Massachusetts-based firm that compiles insurance industry data.
The 60 million U.S. homeowners who pay more than $50 billion a year in insurance premiums are
often disappointed when they discover insurers won't pay the full cost of rebuilding their damaged or
destroyed homes.
Property insurers systematically deny and reduce their policyholders' claims, according to court
records in California, Florida, Illinois, Mississippi, New Hampshire and Tennessee.
The insurance companies routinely refuse to pay market prices for homes and replacement contents,
they use computer programs to cut payouts, they change policy coverage with no clear explanation,
they ignore or alter engineering reports, and they sometimes ask their adjusters to lie to customers,
court records and interviews with former employees and state regulators show.
'It's Despicable'
As Mississippi Republican U.S. Senator Trent Lott and thousands of other homeowners have found,
insurers make low offers -- or refuse to pay at all -- and then dare people to fight back.
"It's despicable not to make good-faith offers to everybody," says Robert Hunter, who was Texas
insurance commissioner from 1993 to 1995 and is now insurance director at the Washington-based
Consumer Federation of America.
"Money managers have taken over this whole industry," Hunter says. "Their eyes are not on people
who are hurt but on the bottom line for the next quarter."
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The industry's drive for profit has overwhelmed its obligation to policyholders, says California
Lieutenant Governor John Garamendi, a Democrat. As California's insurance commissioner from
2002 to 2006, Garamendi imposed $18.4 million in fines against carriers for mistreating customers.
"There's a fundamental economic conflict bet\veen the customer and the company," he says. "That is,
the company doesn't want to pay. The first commandment of insurance is, ·Thou shalt pay as little and
as late as possible."'
Allstate Hires Consultant
Although the tension between insurers and their customers has long existed, it was in the 1990s that
the industry began systematically looking for ways to increase profits by streamlining claims
handling.
Hurricane Hugo was a major catalyst. The 1989 storm. which battered North and South Carolina, left
the industry reeling from $4.2 billion in claims.
In September 1992, Allstate Corp .. the second-largest U.S. home insurer. sought advice on improved
efficiency from M_s;Kin_~~y Q; Co_., aNew York-based consulting firm that has advised many of the
world's biggest corporations, according to records in at least six civil court cases.
State Farm, based in Bloomington, Illinois, and Los Angeles-based Farmers Group Inc .. the thirdlargest home insurer in the U.S .. also hired McKinsey as a consultant court records show.
'Boxing Gloves'
McKinsey produced about 13,000 pages of documents, including PowerPoint slides, in the 1990s, for
Northbrook, Illinois-based Allstate. The consulting firm developed methods for the company to
become more profitable by paying out less in claims, according to videotaped evidence presented in
Fayette Circuit Court in Lexington. Kentucky, in a civil case involving a 1997 car accident.
One slide McKinsey prepared for Allstate was entitled ·'Good Hands or Boxing Gloves," the tape of
the Kentucky court hearing shows. For 57 years, Allstate has advertised its employees as the "Good
Hands People," telling customers they will be well cared for in times of need.
The McKinsey slides had a new tv,·ist on that slogan.
When a policyholder files a claim, first make a low offer, McKinsey advised Allstate. If a client
accepts the low amount, Allstate should treat the person with good hands. McKinsey said. If the
customer protests or hires a lawyer, Allstate should fight back.
"If you don't take the pittance they offer, they're going to put on the boxing gloves and they're going
to batter injured victims," plaintiffs attorney J. Dale Golden told Judge Thomas Clark at the May 12,
2005, hearing in which the lawyer introduced the McKinsey slides.
The Alligator
One McKinsey slide displayed at the Kentucky hearing featured an alligator with the caption ··Sit and
Wait." The slide says Allstate can discourage claimants by delaying settlements and stalling court
proceedings.
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By postponing payments, insurance companies can hold money longer and make more on their
investments -- and often wear down clients to the point of dropping a challenge. ''An alligator sits and
waits,". GoJden told the judge, as they looked at the slide describing a reptile.
Apphcat10n Error
McKinsey's advice helped spark a turnaround in Allstate's finances. The company's profit rose 140
percent to $4.99 billion in 2006, up from $2.08 billion in 1996. Allstate lifted its income partly by
paying less to its policyholders.
'Stars in Alignment'
Allstate spent 58 percent of its premium income in 2006 for claim payouts and the costs of the process
compared with 79 percent in 1996, according to filings with the U.S. SecuritieSJllJ~L.Exch~nge
Commission.
The payout expense, called a loss ratio, changes each year based on events such as natural disasters;
overall, it's been decreasing since Allstate hired McKinsey.
Investors have noticed. Allstate's stock price jumped fourfold to $60.95 on July 11 from its closing
price on June 3, 1993, the day of its initial public offering. During the same period, the Standard &
Poor's 500 Index rose threefold.
State Farm's profits have doubled since 1996 to $4.8 billion in 2006. Because State Farm is a mutual
company, meaning it's owned by its policyholders, it doesn't have shares that trade publicly.
"This is about as good a stretch as I've seen," says Michael Chren, who manages $1.5 billion at
Allegiant Asset Management Co. in Palm Beach Gardens. Florida, and has followed the propertycasualty industry for 20 years.
The industry's performance during the past five years has been superb. even with payouts for Katrina,
he says. "All the stars have been in alignment," he says. "There has been decent pricing of products
and an extremely attractive and very low loss ratio."
'More Audacious'
Reducing payouts is just one way the industry has improved profits.
Carriers have also raised premiums and withdrawn from storm-plagued areas such as the Gulf Coast
ofthe U.S. and parts of Long Island, New York-- to lower costs and increase income, says Amy
Bach, executive director of United Policyholders. a San Francisco-based group that advises
consumers on insurance claims.
"What this says is that the industry has been raking in spectacular profits \vhile they're getting more
and more audacious in their tactics," she says.
Allstate spokesman Michael Siemienas says the company won't comment on what role McKinsey
played in lowering the insurer's loss ratio and boosting its profits. Allstate did change the way it
handles homeowners' insurance claims, he says.
'Absolutely Sound'
"In the early 1990s, Allstate redesigned its claims practices to more efficiently and effectively handle
claims and better serve our customers," he says.
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"Allstate's goal remains the same: to investigate, evaluate and promptly resolve each claim based on
its merits," Siemienas says. ··Allstate believes its claim processes support this goal and are absolutely
sound."
McKinsey doesn't discuss any of its work for clients, spokesman Mark Garrett says.
Jerrv Choate, Allstate's chief executive officer from 1995 to 1998, said at a news conference in New
York in 1997 that the company's new claims-handling process had reduced payments and increased
profit, according to a report in a March 1997 edition ofNational Underwriter magazine.
Insurers can't make significantly more money just from cutting sales costs, he told reporters. "The
leverage is really on the claims side,'' Choate said. ··If you don't \Vin there, I don't care what you do
on the front end. You're not going to win."
The more cash insurers can keep from premiums, the more they can invest. This pool of assets-- most
of which the companies invest in government and corporate bonds -- is known as float.
'Better Than Free'
"Simply put, float is money we hold that is not ours but which we get to invest." billionaire Warren
]:3_uffett, CEO of Berkshire Hathaway Inc., wrote in his annual letter to shareholders this year. "When
an insurer earns an underwriting profit, float is better than free," he wrote in 2006.
Omaha, Nebraska-based Berkshire Hathav.av generated 51 percent of its $11 billion profit in 2006
from insurance.
Claims payouts for the entire property-casualty industry have decreased in the past decade. In 2006,
carriers paid out 55 percent of the $435.8 billion in premiums collected. according to the Insurance
Information Institute, a trade group in New York.
That compares with a 64 percent payout ratio on $267.6 billion in premium revenue in 1996. As
companies pay less to policyholders, their investment gains are growing, according to the trade group
and research firm A.M. Best Co. in Oldwick, New Jersey.
'Purpose Evaporating'
The industry has increased profits by an annual average of 46 percent since 1994, Institute data show.
In 2006, carriers invested $1.2 trillion and recorded a net gain of$52.3 billion, up from $713.5 billion
invested for a gain of $3 9.1 billion in 1994.
Insurance companies are no longer following their mandate to take care of policyholders' money and
then pay it out when needed, says Douglas I·-leller, executive director of the nonprofit Foundation for
Taxpaver and Consumer Rights in Santa Monica, California.
"The whole purpose of insurance is evaporating before our eyes as we continue to send checks to the
companies," Heller says. "Insurers are looking to shed their purpose as a risk bearer and become
financial institutions."
That kind of criticism is unwarranted, says Robert Hart\vig, chief economist at the Insurance
Information Institute. He says about 1 percent of policyholders contest what they're offered.
'Justifiably Proud'

http://wvvw.bloomberg.com/apps/news?pid=newsarchive&refer=home&sid=aiOpZROwhv... 1/29/2011

IJ.Villl; !ll:JU!\Vl;)

()1;;1,1\VL l (li,Lll,;) ~lll;(lL l HIV

v 1\,lllll;),

1111\.1, 1 lVllL;)- JJlVVlllU'-'15

"The insurance industry can be justifiably proud of its performance," Hartwig says. "It's in the
insurance industry's best interests to settle claims as fairly and as rapidly as possible."
Companies have sharpened the use of technology in the past 20 years to help tighten claims payouts.
Insurers following McKinsey's advice on claims processing have adopted computer programs with
names such as Colossus and Xactimate.
Colossus, made by El Segundo, California-based ~gmnuter Sciences CorJ2,, calculates the cost of
treating people injured in auto accidents, including the degree of pain and suffering they'll endure and
any permanent impairment they may have, according to Computer Sciences' \Veb site.
Xactimate, made by Xactware Solutions Inc. of Orem. Utah. is a program that estimates the cost of
rebuilding a home.
'Designed to Underpay'
Insurers sometimes manipulate these programs to pay out as little as possible, law·suits have asserted.
"Programs like Colossus are designed to systematically underpay policyholders without adequately
examining the validity of each individual claim," former Texas insurance commissioner Hunter told
the U.S. Senate Committee on Commerce, Science and Transportation on April 11.
He also criticized Xactimate. "If you don't accept their offer. which is a low ball, you end up in
court," Hunter said. "And that vvas the recommendation of McKinsey."
Computer Sciences and Xactware declined to comment.
Farmers Group, a subsidiary of Zurich Financial Services AG. agreed in 2005 to stop using Colossus
to evaluate claims filed by policyholders who have accidents with uninsured or underinsured drivers.
The move was part of a $40 million settlement in a class- action lawsuit in Pottawatomie County
District Court in Oklahoma in which the plaintifts claimed the company had repeatedly and wrongly
failed to pay enough for crash injuries.
'A Toothy Grin'
An internal e-mail introduced in the Farmers lawsuit shows the company had pressured its adjusters,
whom it calls claims representatives. or CRs. to pay out smaller amounts -- and rewarded them when
they did.
"As you know, we have been creeping up in settlements," David Harding. a Farmers claims manager,
wTote in an e-mail to employees on Nov. 20, 2001. "Our CRs must resist the temptation ofpaying
more just to move this type file. Teach them to say,' Sorry. no more,' with a toothy grin and mean it."
Harding praised a worker for making low settlements. ''It can be done as Dan·en consistently does,"
he wrote. "If he keeps this up during 2002, we will pay him accordingly."
Farmers said in court papers that it didn't seek to pay less than customers were due. "The e-mail
speaks for itself," Farmers wTote. "Plaintiffs characterization of it is denied."
'More Efficient'
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Edward Rust Jr., CEO of State Farm, testified in a 2006 civil case that his company revamped its
claims handling through a project called ACE, or Advanced Claims Excellence. McKinsey suggested
the use of ACE, according to evidence presented in the district court of Grady County, Oklahoma.
"Technology has allowed us to really streamline our claim organization to be more efficient and
responsive," Rust testified. He said the company wanted to cut expenses for claims.
In the Oklahoma case, Bridget and Donald Watkins. whose Grady County house was destroyed
during a tornado in 1999, accused State Farm of misrepresenting the damage from the storm and won
a $12.9 million judgment in May 2006. Watkins and State Farm agreed to an undisclosed settlement
after the judgment.
Hunter. who also headed the federal flood insurance program under Presidents Gerald Ford and
Jimmy Carter, told Congress that Allstate, with McKinsey's guidance, gave the name Claim Core
Process Redesign to its strategy to change payout practices.
As pervasive as computers have become in insurance, the key actor in settling claims is still the
adjuster, the person who talks to policyholders and decides how much they should be paid.
'Told To Lie'
Allstate has asked adjusters to deceive customers. says Jo Ann Katzman. who :vvorked as a claims
adjuster for Allstate in 2002 and 2003. She says managers regularly came to her office in Farmington
Hills, Michigan. to give pep talks on keeping claim payments down.
They awarded prizes such as portable refrigerators to adjusters who tried to deny claims by blaming
fires on arson without justification, she says. "We were told to lie by our supervisors," says Katzman,
49, who quit by taking a company buyout in 2003. ''It's tough to look at people and know you're
lying."
Katzman says an adjuster at Allstate. on orders from a supervisor. told an 89-year-old Detroit fire
victim that Allstate wouldn't replace cabinets in her home even though the insurance policy said they
were covered.
In another case, Katzman says Allstate wouldn't replace a fire-damaged refrigerator -- an appliance
she says was covered. Katzman now runs Accurate Estimating Services. an independent adjusting
company in Bloomfield Hills, Michigan.
Allstate's Siemienas declined to comment on Katzman's statements.
Punitive Damages
Insurers sometimes order employees to offer replacement cost settlements that have no connection to
actual prices of home contents, according to testimony in a civil trial.
A jury in November 2005 awarded Larry Stone and Linda Della Pelle $5.2 million in punitive
damages and $616,000 to construct a new house after finding that [igeliiy N§Ji~nal Insurance Co. of
Jacksonville, Florida, had underpaid the couple by $183,000 \vhen it offered them $433,000 to rebuild
their two-story Claremont. California, residence.
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During the trial in Los Angeles Superior Court, Ricardo Echeverria, the couple's attorney, questioned
Kenneth Drake, president of Canyon Country. California-based RJG Construction Inc., who had been
hired by Fidelity's lawyers to evaluate damage estimates.
'Do You Think That's Fair?'
··Are you telling us that sometimes, because the insurance carriers dictate what amounts they are
willing to allow for unit costs, estimators then have to comply with that?" asked Echeverria. according
to the court transcript.
"That's absolutely true," Drake said.
"Do you think that's fair?" Echeverria asked.
"Fair or not, it's the name of our business." Drake said.
Drake declined to comment on his testimony. Fidelity is appealing the award.
A New Hampshire case involving a home destroyed in a fire exposed another insurance company
tactic: changing a policy retroactively.
In April 2003, the Rockingham county attorney in Kingston, New Hampshire, found that a unit of
HmJfgrd_Einanci~l Seryj~~~_QI:Qlli:JJll(,:~ had deleted the replacement cost po11ion of the homeowner's
policy of Terry Bennett after his five-bedroom house burned to the ground in 1993.
'Wrong End'
Bennett, a physician, sued Twin City Fire Insurance Co., claiming his home and its contents-including antiques and fine art -- were worth $20 million, not the $1.7 million the insurer paid him.
After an 11-year battle, he settled with Hartford in 2004 for an undisclosed amount.
"Fighting an insurance company is like staring down the wrong end of a cannon," Bennett says:
An unprecedented number of people stared down that cannon after Hurricane Katrina. The August
2005 storm killed more than 1.600 people in Louisiana and Mississippi, left 500,000 people homeless
and cost insurers $41.1 billion.
More than 1,000 homeowners sued their insurers in the wake of the storm -- the largest-ever number
of insurance lawsuits stemming from a U.S. natural disaster.
For insurers, the multibillion-dollar question regarding Katrina was how much of the destruction was
caused by wind and how much by water. Property insurance policies don't cover damage caused by
flooding; homeowners have to purchase separate insurance administered by the U.S. government.
Altering Reports
The wind/water issue has spurred allegations that insurers manipulated the findings of adjusters and
engmeers.
Ken Overstreet, an engineer based in Diamondhead, Mississippi. who examined destroyed Gulf Coast
residences, says someone altered his findings on the cause of the damage to at least four homes.
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''We were working for insurance companies, and they wanted certain results," says Overstreet, who
has been a licensed civil engineer since 1981. "They wanted to get a desired outcome, and that's what
they did."
Overstreet, who was working for Houston-based Rimkus Consulting Group Inc., prepared a report on
the Gulfport Mississippi, home of Hubert and Joyce Smith for Meritplan Insurance Co. The engineer
found that both wind and water had damaged the house.
"The vvinds out of the east would have racked the entire structure to the \Vest and simply lifted the
footings up," he wrote.
Rejected
Meritplan declined to pay anything to the Smiths. telling them that all of the damage was caused by
water. The company sent the Smiths what it said was Overstreet's engineering report.
"Due to the extent of the structural damage to the residence, the storm surge accounted for the
damage," the report they got said.
The Smiths called Overstreet and asked him to look at what Meritplan had sent them. Overstreet says
he looked at both reports side by side and then told the couple that someone had changed his
conclusion after his inspection.
"If they defrauded me, how many more did they defraud?" asks Hubert Smith, 88. a retired
chiropractor. "There's a lot of crap going on."
Six lawsuits against Rimkus allege the company altered engineering reports. "Those allegations are
absolutely false," says Arch Currid. a Rimkus spokesman. "There's no fact to those claims. We're
going to vigorously defend ourselves in court, and we're confident we will prevail."
Lawsuit Settled
Ed Essa, a spokesman for Calabasas, California-based Countrvwide Financ@_LCorp., the parent of
Meritplan. says the company confidentially settled a lawsuit with the Smiths in March.
Another engineer involved in Katrina. Bob Kochan. CEO of Forensic Analysis & Engineering Corp.,
says State Farm asked him to redo his reports because the insurer disagreed with the engineers'
conclusions. Kochan sent an Oct. 17, 2005, e-mail to his staff saying State Farm executive Alexis
"Lecky" King asked for the changes.
'' Lecky told me that she is experiencing this same concern with other engineering companies,"
Kochan wrote. "In her words, 'They are all too emotionally involved and working too hard to find
justifications to call it wind damage.'"
Kochan says he complied so State Farm didn't cut its contract with his company. "They didn't like
our conclusions," he says. "We agreed to re-evaluate each of our assignments."
·Serious Concern'
Randy Down, an engineer at Raleigh, North Carolina-based Forensic, wrote this Oct. 18, 2005, e-mail
response to Kochan: "I have a serious concern about the ethics of this whole matter. I really question
the ethics of someone who wants to fire us simply because our conclusions don't match theirs."
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The e-mails were made public in a civil case against State Farm in Jackson, Mississippi.
State Farm spokesman Phil Supple says Kochan's e-mail comments are out of context. He savs
·
sometimes information in engineering reports doesn't support the conclusions.
One State Farm policyholder in Mississippi was Senator Lott who lost his home in Katrina. He sued
State Farm for fraud in U.S. District Court in Jackson, after the insurer ruled that his home had been
damaged by water and refused to pay him anything.
"It's long overdue for this industry to be held accountable" Lott 65, says. Lott and State Farm agreed
to a confidential settlement in April.
Trent Lott's Bill
Lott has introduced legislation to have insurers regulated by the federal government. That would
supplant a patchwork system of regulation by states. Insurance has no body analogous to the SEC,
which can refer cases to the Justic~Department for criminal prosecution.
That doesn't happen with insurers. The most that state insurance departments typically do is impose
civil fines when companies mistreat customers. Such sanctions are weak and infrequent, says Hunter,
the former Texas insurance commissioner.
Before Katrina, no state or federal prosecutor had ever investigated a nationally known propertycasualty company for criminal mistreatment of policyholders. Mississippi Attorney General Jim Hood
says a federal grand jury is probing insurance company claims handling after the hurricane.
There was no criminal investigation after State Farm offered just 15 percent of replacement costs to
Michele and Tim Ray. whose house was wrecked by a tornado in April 2006. A contractor estimated
the cost to rebuild the Hendersonville, Te1messee, home at $254,000.
Living Amid Ruins
State Farm made three inspections of the property, Ray says, and sent the Rays a check for $36,000,
which the couple returned. A year after the twister, the couple remained in the damaged home, with
their tattered roof covered by tarpaulins.
In ApriL after Bloomberg News submitted questions to State Farm about the Ray case, the company
, inspected the house again. This time. it gave the Rays $302,000.
"We decided to call it a total loss and agreed to pay the policy limits after deciding the damage was
caused by the storm," State Farm spokesman Shawn Johnson says.
State Farm won't discuss what role McKinsey played in helping the insurer shape its approach toward

1 customers. Similarly, no official at any insurer that hired McKinsey is willing to talk about the
consulting firm.
'Doing What is Right'
Privately held McKinsey, which has 14,000 employees in 40 countries, has worked for many of the
largest companies in the world, according to its Web site. "We take pride in doing what is right rather
than what is right for the profitability of our firm," Managing Director Ian Davi~ says in a quote
posted on the site.
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McKinsey pioneered the overhaul of the property-casualty industry at Allstate. The company hired
McKinsey in 1992 after the insurer was spun off from what's now Sears Holdings Corp. of Hoffman
Estates, Illinois, says David Berardinelli, a Santa Fe, New Mexico, Iawver who won access to view
the McKinsey documents for a limited time during a lawsuit involving ~n auto accident.
McKinsey advised the insurer to pay claims quickly at low amounts while delaying payments for as
long as possible for those who wanted large settlements, Berardinelli says. ·'They're capitalizing on
the vulnerability of people" he says.
Berardinelli says McKinsey suggested that Allstate hold so- called town hall meetings with claims
adjusters to urge them to pay less to customers.
Shannon Kmatz, a former Allstate claims adjuster, says she attended some of those sessions. She says
managers told employees to keep claim payouts as low as possible.
Looking at Stock Price
"The leaders of those town hall meetings were always concerned that we were doing our part to help
the stock pric~ by keeping claims down," says Kmatz. 34. who worked for Allstate for three years in
New Mexico in the late 1990s and is now a police officer. ·'It was obvious from the get-go that all
they were concerned about was the bottom line."
Just once, at the May 2005 hearing in Lexington, Kentucky, the PowerPoint slides McKinsey
prepared for Allstate were made public. William Hager and his wife, Geneva, who suffered neck and
back injuries after the family's car was rear-ended in a 1997 accident in Lexington, sued the insurer,
claiming the company failed to cover her medical expenses.
The case is scheduled to go to trial in October.
One McKinsey slide prepared for Allstate was called "Zero- Sum Economic Game," a videotape of
the court hearing shows. The slide explains that there are winners and losers. and the insurance
company can win by paying out small amounts.
'Finite Pool ofMoney'
"There is a tlnite pool of money." Golden, the plaintiffs attorney, told the judge at the hearing.
"Either it goes to the injured victim or it goes to Allstate's pocket as surplus."
Allstate's attorney at the hearing, Mindy Barfield of Lexington, didn't say anything about the
McKinsey slides. She didn't return phone calls seeking her comments.
Former federal flood insurance commissioner Hunter says the McKinsey approach exploits
policyholders.
"McKinsey presented it as a zero-sum game in which the winners would be Allstate and the losers
would be the claimants," Hunter says. "I don't think a claims system should be viewed in that light.
It's against any principles on how you should settle insurance claims. They should be settled on their
merits."
Allstate convinced the judge to seal the McKinsey slides before and after the Lexington hearing. The
insurer has resisted attempts to make the consulting firm's work public in courts across the U.S.,
arguing it contains trade secrets.
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In 2004, the company was sanctioned by the Bartholomew Circuit Court in Indiana and fined $10,000
for refusing to turn over the records to attorney Richard Enyon, representing an auto accident victim.
Allstate held on to the documents and appealed the punishment. The 7th Circuit Court of Appeals
upheld the sanction.
·Go To Court'
Allstate then appealed to the Indiana Supreme Court. which hasn't yet made a decision.
Lawsuits in California, Florida and Texas have asserted that McKinsey's v-ork for Allstate helped the
insurer cheat claimants. Records show that through the company's Claim Core Process Redesign
project, Allstate encouraged policyholders to accept small settlements on the spot.
The redesign also became a blueprint for fighting more claims in court as Allstate increased its legal
staff, according to a 1997 company newsletter obtained by David Poore, a Petaluma, California,
attorney who has represented homeowners in lawsuits against carriers.
"The bottom line is that Allstate is trying more cases than ever before," the newsletter said. "If the
offer is not accepted, Allstate will go to court, if necessary, to prove the evaluation process is sound."
San Diego Fire
McKinsey-style tactics have spread to insurers large and small, as homeowners discovered after three
wildfires ravaged Southern California in 2003. including the one that hit northern San Diego.
While Katrina struck thousands of low-income families in New Orleans, the San Diego fire affected
mostly affluent homeowners, who fared no better with their insurance companies.
The fire obliterated large sections of Scripps Ranch, a community of 30.000 that sits atop a sagebrush
and eucalyptus mesa, where homes can cost more than $1 million.
After flames swept through the area on winds of up to 50 miles per hour, residents say they expected
their insurance companies to live up to coverage promises and pay the full cost to rebuild.
The Southern California fires led to 676 formal complaints to the state saying insurers offered payouts
that fell far short of actual costs and delayed on paying claims.
No Inkling
One of the Scripps Ranch houses that went up in flames, a four-bedroom. gray-stucco home on a
sloping cul-de-sac, belonged to J.P. Lapeyre, a division director at ll)_S_!J_niphase CQip., a Milpitas,
California, maker of telecommunications equipment.
Lapeyre, 41, who is married and has two children, says he had no inkling as he viewed the remains of
his house that his insurance would leave him $280,000 short of what he would need to rebuild.
Representatives of Pacific Specialty Insurance Co. of Menlo Park, California, told him the most the
finn would pay out was $168,075, not even half of the estimated reconstruction cost of $448,000.
The Pacific Specialty representative told Lapeyre in November 2003 that the insurer would pay $75 a
square foot (0.09 square meter) to rebuild his 2241-square-foot house. "\Vhat frustration," Lapeyre
says. "I had to try to prove to them that it would cost $200 a square foot."
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That figure came separately from two builders, Norton Construction and TLC Contractors. both of
San Diego.
Lapeyre's Suit
In February 2005, Lapeyre filed suit in San Diego County Superior Court against his insurer and the
independent broker who sold him the policy, alleging negligence, breach of contract and fraud for
leading him to believe that he was properly covered.
After a fight of 19 months. Lapeyre dropped the suit when Pacific Specialty told a mediator assigned
to the case it wouldn't raise its offer, he says. "We decided it was time to get on with our lives and
move forward," says Lapeyre. who borrowed money to build a new house.
Karen and Bill Reimus, both lawyers, fought their carrier, Liberty Mutual Insurance Co., when it told
them it wouldn't pay the couple enough to rebuild their burned Scripps Ranch house.
Karen. 40. says an agent for Boston-based Liberty Mutual assured her and her husband when they
bought their house four months before the 2003 fire that their insurance would replace the home if it
were destroyed.
'A Low Ball'
In a December 2003 letter, two months after the fire. Liberty Mutual offered to pay $40,000 less than
the limit ofthe couple's policy, Karen says. In early 2004. San Diego-based Gafcon Construction
Consultants determined the cost to rebuild was vvell above the limits ofthe couple's policy.
The Reimuses began a phone and letter campaign to convince the company its offer was too low,
Karen says. "It has now been almost seven months since the loss and we are still not agreed as to the
numbers," Karen \\Tote in a May 13, 2004. letter to Liberty Mutual.
Two weeks later, Liberty Mutual agreed to raise the couple's limits by $100,000. Karen says. "This is
clear evidence that the original estimate was a lmv balL" she says.
Liberty Mutual spokesman Glenn Greenbenr says the company won't discuss the case because its
dealings with policyholders are private.
"The system is set up to take advantage of people when they're at their weakest," Karen says. "We
went to one of the most-expensive companies in the country because we wanted to be ready for a
rainy day. We asked for coverage that would replace the house. We thought replacement meant
replacement."
Allstate Suit
Scripps Ranch couple Leslie Mukau and Robin Seaberg sued Allstate for alleged fraud and negligence
for failing to pay the $900.000 that contractors estimate it would cost to replace their two-story home.
Allstate offered the Seabergs $311.000, according to the 2004 San Diego County Superior Court suit.
Allstate says in court papers the couple hasn't sho\\11 the company was negligent and asked for
dismissal of the suit, which is pending.
The California Department of Insurance examined the practices of Allied Property & Casualty
Insurance Co., AMCO Insurance Co. and Allstate in connection with the California fires.
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It fined Allied and AMCO. both based in Des Moines, Iowa. a total of $20,000 for misleading nine
policyholders into believing they were insured for full value. The regulators cited Allstate for six rule
violations, including that it ignored complaints that it underinsured homeowners.
Fines 'Too Small'
The state didn't fine Allstate, which told the department it had done nothing \Hong.
"Fines by state regulatory agencies have been far too small and infrequent to deter unfair business
practices," United Policyholders' Bach says. "It's clear that cheating by insurers is a big, profitable
business and regulators can't muster the will or political strength to stop them."
Most homeowners take what insurers offer because they don't realize they're being deceived or
conclude that fighting is too costly and difficult. Bach says.
"Virtually everyone who settles for what the insurer offers is taking less than they're owed," she says.
Homeowners across the U.S. have found themselves in the same situation. Kevin Hazlett, a law;er,
sued Farmers Group after an April 2006 tornado struck his home in O'Fallon, Illinois.
'Thin Air'
Farmers had offered to pay him $4 70.000 to rebuild the house. Royal Construction Inc .. based in
Collinsville, Illinois, estimated the cost at $1.1 million. Hazlett. 52, accepted a settlement for an
undisclosed amount.
Hazlett says Illinois Farmers. a subsidiary of Farmers, used the Xactimate software program to first
determine what it would pay out. ··They're just pulling numbers out of thin air." he says. ··There's no
rhyme or reason." Fanners spokesman Jeny Davies didn't respond to requests for an interview.
Bo Chessor, owner of Royal Construction. says he sees insurers refusing to pay coverage limits all the
time. ·'Most people just roll over and take it because they don't have the money to fight it" Chessor
says. "What the insurance companies are doing is purely robbery."
It may be robbery, but it's rarely a crime. State insurance departments don't prosecute insurance
companies, and the federal goverm11ent has no oversight. The insurance industry wants to keep it that
way.
Insurance Lobbying
To make their voice heard on federal regulation and other government decisions, insurers spent $98
million on lobbying in Washington in 2006. according to Politicali\_ionclLine, a unit of Congressional
Quarterly. That's the second-largest amount spent on lobbying by any group. behind $114.4 million
by pharmaceutical companies.
Property-casualty companies do want something from the government: bailouts. Insurers beseech
states and the federal govermnent to foot more of the bill for rebuilding private homes after natural
disasters.
Florida has a catastrophe fund that insures some homes to reduce payouts by caniers. The fund paid
out about $8.45 billion for storm damage in 2004 and 2005. according to its annual report. The federal
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flood insurance program covers $800 billion of property nationally, which helped the industry
increase profits by 25 percent in 2005, the year of Katrina.
Disaster Just the Beginning
Homeowners whose properties have been destroyed by catastrophes contend with low payouts, higher
premiums, software programs that underestimate rebuilding costs and sudden changes in policy
values-- all of which have been calculated methods for insurers to increase profits.
Tunnell, the San Diego accounting teacher whose home burned to the ground, says she thought State
Farm had adequately insured her family when they bought their three-bedroom house in 1992. She
says the policy, destroyed in the fire, provided for "full replacement coverage."
It guaranteed to rebuild the house, no matter the cost, she says. The company offered to pay $220,000
-- which was $86,000 less than a $306,000 figure her family got from State Farm's own estimator,
Hersum Construction Inc. of San Diego, for rebuilding the I ,700-square-foot house.
State Farm spokesman Supple says the company sent letters in 1997 to the Tunnells and other
policyholders saying that it would no longer offer full replacement coverage. ·'Policyholders, by
regulatory order, were sent prominent notices of the coverage change at that time," he says.
'This is Unthinkable'
Tunnell says she doesn't recall being notified. She says her family debated hiring a la'hyer and suing,
and eventually decided the battle would be too stressful. The Tunnells took the $220,000 and
borrowed money to build a new house.
"Why is this happening to people over and over again?" Tunnell asks. "State Farm keeps
underinsuring people, andthey get away with it. This is unthinkable."
As long as insurers make the rules and control the game. Tunnell and homeovvners across the U.S.
won't know whether their homes are fully insured, no matter what their policies say.
To contact the reporters on this story: David Dietz in San Francisco at ddietzl (c[bloomberg.net;
in Dallas at c:lpr~sJQ11CWPIQ.QJTib_erg.IJt;t.
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